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IN THE 
Supreme Court of Appeals of Virginia 
AT RICHMOND. 
CITY OF DANVILLE 
vs. 
H. ],. HOWARD, ADMINISTRATOR OF RAYMOND \ 
HOW 4-R.D, DECEASED. 
To the Honorable Judges of the St~rpreme Cou1·t of .Appeals.:t..· 
of Virginia: 
Your petitioner, the City of Danville, a municipal corpora-
tion of Virginia, respectfully represents : 
That it is aggrieved by final judgment of the Corporation 
Court of the City of Danville, rendered June 19, 1929, by 
which H. F. Howard, Administrator of Raymond Howard, 
deceased, recovered a judgment of Five Thousand ($5,000.00) 
Dollars, to be apportioned equally .between himself and Ollie 
~oward (father and mother, respectively, of Raymond How-
ard) against your petitioner. 
A transcript of the record follows, from which the follow-
ing will be seen to be the facts: 
II. F. Howard was employed .by the City of Danville as a 
general worker at one of the cemeteries located in Pittsyl-
vania County, about two miles north of the city limits. His 
family consisted of himself, his wife, and a boy named Ray-
mond Howard, eight years of age. They lived in a house 
on the City's property at the cemetery. · 
On the cemetery property, about three hundred feet from 
the house where this family lived, was a tool shed used to 
house the equipment of the City's, for the operation of the 
cemetery. This shed had been constructed out of old tim-
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bers a few months before, .and was put up by Mr. Barker, 
the Superintendent of the cemetery, a Mr. Hagood, one of 
the men working there for the City, and H. F. Howard, the 
plaintiff. There was a loft to the shed, the floor of which was 
made of boards. . 
On December 28, 1928, Hagood, and Howard, the plaintiff, 
were loading sac.ks of fertilizer from a truck to the loft. 
Barker, Superintendent, was there with them only a part 
of the time they were unloading the fertilizer and pac.king it 
in the loft. 
While this was being done, Howard's son, Raymond, eight 
years of age, had been permitted by his father and mother 
to play around there, and had carried a toy in the shed 
under the loft. His father, the plaintiff here, was in the loft 
just above him and noticed his presence there and told him 
to get out from the shed. The boy got out for a moment, 
but went back in disobedience to his father, and then t.he 
floor of the loft, overloaded .by Howard, the father, and his 
fellow-worker, Hagood, collapsed down on the boy and killed 
him. 
Howard claimed that he had been permitted by the City, 
acting through Barker, the Superintendent of the cemetery 
d_nd Howard's immediate superior, to keep food for his cow 
in this tool shed. This was denied by Barker, but in the 
petitioner's view of this case, this fact is immaterial. There 
was no evidence that the City had ever consented for Ray-
mond Howard to use the shed as a play house. 
Under this state of facts, the jury returned a verdict for 
the plaintiff for the amount of Five Thousand ($5,000.00) · 
Dollars, and apportioned it equally between H. F. Howard, 
the father, and Ollie Howard, the mother. 
ARGUMENT. 
First Assignment of Error. 
Your petitioner submits that upon three ·distinct grounds 
· this verdict is contrary to the law and the evidence, and with-
out evidence to support it, and that the trial coutt erre<,l in 
refusing to set aside the verdict and render final judgment 
for the defendant, and in refusing to set aside that half of 
the verdict apportioned to said H. F. Howard. 
The three grounds may .be summarized as follows : 
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(1) That the whole evidence fails to disclose any negligence 
on the part of the City of Danville,. that was the proximate 
cause of the death of Raymond Howard. 
(2) That uncontradicted evidence shows that H. F. Howard; 
the intestate's father, was guilty of contributory negligence· 
'vhich bars the right of the administrator to recover. 
(3) That the uncontradicted evidence shows that H. F. 
Howard, the father, was guilty of contributory negligence 
and has no right to share in the verdict. 
The plaintiff's sole basis of contending that the City of 
Danville was guilty of negligence is that this shed was con-
structed out of old timbers, and then that the cemetery su-. 
perintendent, 1\{r. Barker, permitted it to be overloaded. The 
shed itself was simply an improvised shelter for fertilizer 
and cemetery tools, placed on the cemetery property about 
three hundred feet from the home in which the Howard 
family lived. It 'vas not a part of the curtilage of the How-
ard home, and if it is true, as Howard testified, that he had 
been permitted to keep some feed for his cow in this shed, 
this act on the part of Barker was purely permiss1ve and by 
'110 stretch of the imagination could be construed as any 
invitation or permission to the intestate, little Raymond How-
ard, to make a play house out of the shed and keep his toys 
there. The action of the boy, then, ~n going in this shed, 
made him a trespasser there, and certainly no more than a 
bare licensee. The City owed him no duty except not to wil-
fully injure him and to use ordinary care not to injure him, 
if his peril was discovered. It owed him no duty of pro-
vision. 
We take it that this principle of law is so fundamental, that 
no citations of authorities in this particular are necessary, 
and so all we shall attempt to do in this regard is to make 
it clear to the Court that no agent of the ·City's ·had any 
knowledge whatsoever that young Raymond Howard was in 
a place of peril, before he was actually killed, except pos-
sibly H. F. Howard, his own father, who had ordered him 
to get out, but who continued to load the fertilizer, evidently 
not feeling himself that there was any immediate danger of 
the loft collapsing. Even Howard, himself, in testifying·, was 
unable to say that Barker knew the boy was under the loft 
just before it collapsed. Page 38 of the Record gives an il-
lustration of Howard's futile atten;:tpt to make it appear that 
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Barker knew of his child's peril, just before he was killed. 
On direct examination by his own counsel, the evidence is as 
follows: 
'' Q. Did Barker know the ehild was underneath the loft 1 
.. A. Mr. Barker knew the child went there whenever he 
wanted to. He should have noticed to see-
Mr. Aiken: I object to that as being unresponsive, and as 
expressing his opinion. 
Objection sustained.'' 
Then on page 51 of the Record, on direct examination, Ollie 
Howard, the mother, testified as follows: 
'.' Q. How far is your house in 'vhich you actually live from 
the place where he was killed Y 
A. About 100 yards. 
Q. Was there anything between yon and it to keep you 
from having a clear viewY 
A. No, sir. 
Q. When was the last time yon saw your son before he was 
killed! 
A: Well, he got up from the dinner table and went out. I 
tfinished the dishes. His daddy had gone out to work. After 
I finished the dishes, I started to the chicken ho'Q.se. I saw 
a truck standing there, and I sa:w the ehild standing in front 
of the new building, with his back to the house. Mr. Barker 
was standing with his face toward my house, just at the 
back of the truck. The child was standing outside. I turned 
my back and walked about twenty feet. I heard a crash, but 
I didn't look back, because there were trucks out there every 
day-'' · 
Thus it can be seen that Mr. Barker, the Superintendent, 
was looking up at the Howard house just before the child went 
back under the shed and that he knew nothing of the child's 
periL In f·act, nobody thought there ·was any peril, which 
can be shown from the fact that the child's mother, just a 
·second before this crash, saw nothing in the situation to 
alarm her, and the ehild's father, loading the fertilizer in 
the loft, was not sufficiently afraid of its collapsing to get off 
to protect himself, and was not sufficiently alarmed about . 
his own child's safety to call to him and see whether he ·had 
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obeyed his direction to get out from under the shed. How, 
then, can it be said that the City of Danville was ·guilty of 
negligence because Barker did not watch the child more 
closely than his father and mother did, and restrain him from 
going up under the shed 1 
It can be seen from the reference to petitioner's statement 
of fact and the transcript of the evidence, too, tha.t Howard 
himself, along 'vith his fellow-worker, Hagood,. built this 
shed. It is the contention of the plaintiff that it was built 
out of old and weakened timbers; that when it was over-
loaded it collapsed. This, of course, is self-evident, but it is 
submitted that if this be negligence on the part of the Oity 
of Danville, it is as clear a case of contributory negligence 
on the part of H. F. Howard, the father, as could be imagined. 
He helped build the shed himself, and knew about every 
piece of timber that went in it. On the day that his son was 
killed, he was himself lifting fertilizer sacks from a truck 
and storing them in the loft. He permitted his boy to ac-
company him there and play. If it be negligence on the part 
of the City to have loaded so much fertilizer on the floor of 
this loft, then that negligence is equally chargeable to How-
ard, because he was one of the two men who were depositing 
the fertilizer sacks on the floor. He took his boy there with 
him and let him go up under this shed. ·He told him to go 
out, •and then did not see that his order was obeyed. He 
tried to explain this on cross examintion by saying he was 
so busy unloading the sacks that he could not see his boy, 
but he failed to call to him to see whether he was out when 
the boy was not over six or seven feet from him, and had 
he had the slightest idea that his boy was under the shed 
and there was danger of its collapsing on him, he is certainly 
guilty of the most extreme contributory negligence in failing 
to see that he got out. It is submitted that before he can 
fasten any liability on the City of Danville, he must convince 
the Court that the child's parents are not responsible for his 
safety, and the ·City of Danville must assume the responsi-
bility for all children and let the parents out. 
It is submitted that it is impossible to imagine any theory 
upon which the City of Danville can be held guilty of negli-
gence that does not equally and to a greater degree make 
this boy's father guilty of contributory negligence. 
It is a well settled law that where a parent is guilty of con-
tributory negligence, contributing to the death of his child, he 
is barred of recovering damages as Administrator. In the 
.case ·of R. F. ood P. Ry. Co. v. Martin's Adtninistrator, 102 
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Va. 201, a father had placed his eleven year old son in charge 
of a wagon to drive his mother and some younger children 
to town. In crossing the railroad, the mother and a you~ger 
~Child were killed. It was held that there could be no recovery 
where it appeared that the negligence of the father or of this 
eleven year old boy, who was the custodian to whom the 
father entrusted them, proximately contributed to the re-
sult. 
In the case of Reed v. Medley, 1!8 Va. 462, W. L. Medley, 
father of deceased, was present at the time of the accident 
when a house fell on his boy, and the father knew or by the 
exercise of reasonable care ought to have known of the dan-
ger incident to the manner in which the house was being built. 
Yet, he stood by in silence and allowed his son to go in a 
position of danger. The ·Court held that the negligent father 
could not recover upon the fundamental principle that no one 
can acquire a right of action by his own neg·ligence. And then 
the Court added that this principle involved a maxim as old 
as the common law itself. 
In the case of Ratcl·iff e v. McDonald, 123 V a. 781, which 
was an action for the death of a child, the Court held there 
was evidence tending to show that the negligence of the plain-
tiff., J. L. McDonald, :proximat~ly contrtibuted to the ac-
cident, and under the statute of Distribution, the recovery 
would inure to his benefit, and that in such case, it is settled 
law that he cannot recover. 
The case of J)arb·rinsky v. Pennsylva;nia Compa;ny, 248 Pa. 
503, 94 Atl. 269, L. R. A. 1915 E. 781, is a case very much 
in point. There it. was held that a mother could not hold 
a railroad company liable for negligently killing her minor 
child, where the negligence of the father proximately con-
tributed to the accident, although the father was also killed 
in the same accident. This case held outright that the con-
tributory neglig·ence of one parent is a complete bar, not only 
against himself, but against the other p~rent. We quote the 
concluding paragraph of this opinion: · 
"We can but conclude that the contributory negligence of 
the father was properly allowed as a complete defense in the 
present case.'' 
In the case of Flagstaff v.' Go-mez, an Illinois case,. 23 A. 
City of Danville v. H. F. Howard, Adm'r. 7 
L. R. 661, a child fell in a ditch in a street and was drowned. 
The Court quotes with approval the following language from 
29 Cyc. 55: 
''While in most jurisdictions negligence Qf parents or others 
in loco parentis cannot be imputed to a child to support the 
plea of contributory negligence when the action is for his 
benefit, yet when the ~action is by the parent in his own right 
or for his benefit, as when he sues as adJ:ninistrator, but is 
also the beneficial plaintiff or cestui que trust of the- action 
as distributee of the cllild's estate, the contributory negli-
gence of the parent may be shown in the evidence and bar 
the action. And this although the action is brought by one 
parent and the negligence was that of the other." , 
Concluding our argument, then, that this verdict should 
be set aside as contrary to the law and evidence, we desire 
merely to repeat what we said at the outset, that the evidence 
fails to show any negligence on the part of the City of Dan-
ville, and that the uncontradicted evidence shows that the 
father, and possibly the mother, were both guilty of con-
tributory negligence, contributing proximately to their child's 
death, if anything did, and bars not only the father's portion 
nf the verdict, but the entire recovery. 
Second Assigwment of Error. 
It is respectfully submitted that the Trial Court erred in 
granting instruction No. 2, given for the plaintiff over the 
objection of the defendant. The instruction ~s as follows: 
"The Court further instructs the jury that although you 
may believe from the evidence that H. F. Howard, the f.ather 
of Raymond Howard, deceased, was guilty of negligenc~ 
·which contributed to his death, such negligence· of the father 
cannot be imputed to the child and cannot bar a recovery by 
the. plaintiff against the defenda~t i~ this case." 
To this instruction, the defendant objected upon the ground 
that it propounds the law incorrectly, and is contrary to the 
doctrine expressed in cases cited above. Your petitioner 
submits that the practical impression that this instruction 
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would make on a jury's mind is tha.t any negligence of the 
father must be disrega:rded. 
In the case of Ratcliffe v. 1JilcDonald, 23 Va. 781, the trial 
Court gave an instruction which is practically the same as 
instruction No. 2, reading as follows: 
"The Court instructs the jury that if they believe from 
the evidence in this case that the intestate was an infant child 
under the age of four years when he was killed by the Rat-
cliffe car, then the Court tells the jury that the said child 
as a matter of law was not capable of being guilty of any 
'negligence. that so contributed to his death as to defeat plain-
tiff's right to recover in this case. Nor can any negligence 
of the father, if there was any such negligence in causing t.he 
death of the child, be considered by the jury to defeat the 
plaintiff's right to recover.'' 
Please note the similarity of this instruction and instruc-
tion No. 2 in the case at bar. 
The Supreme Court held that this instruction was er-
roneous. 
Petition is of course aware that the trial Court also gave 
instruction No. 4 at the request of the plaintiff,. over the ob-
jection of the defendant, but submits that the error pointed 
out in instruction No. 2 is not cured by the ·granting of in-
struction No. 4, and submits further that instruction No. 2 
and instruction No. 4 are in hopeless and irreconcilable con-
flict from the viewpoint of even intelligent laymen. It would 
indeed take a rather able lawyer, somewhat given to techni-
calities, to reconcile these two instructions, and it is dif.:ficult 
to see how a jury, and even an unusually intelligent jury,. 
could fail to be altogether confused in trying to read these 
two instructions together. Petitioner believes that giving 
instruction No .. 2 w·as highly prejudicial to it at the trial. 
Third A.ssignnzent of Error_. 
Your petitioner submits that the trial Court erred in giv-
ing instruction No. 4 requested by the plai~tiff, aud given over 
the objection of the defendant. 
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The argument already made in the first assignment of error 
suffices in this assignment. 
Fourth Assignment of Error. 
Your petitioner submits that the trial ·court erred .in giving 
instruction No. 5 for the plaintiff, over the objection of the 
defendant, upon the ground stated in certificate of excep-
tion No. 4, namely, that the undisputed evidence shows that 
Ifighland Burial Park was a .governmental activity of the 
rCity, and defendant is not responsible for the accident. 
Fifth Assignment of Error. 
Your petitioner submits that the trial Court erred in re-
fusing to give instruction No. C, requested by the defendant. 
Sixth Assign·ment of En·or. 
Your petitioner submits that the trial Court erred in re-
fusing to give instruction No. E, requested by the defendant. 
Sevenlh .Assign'lnent of E1·ror. 
Your petitioner submits that the trial :Court erred in re-· 
fusing to give instruction N·o. G, requested by the defendant. 
Eighth .Assign1nent of Error. 
Your petitioner submits that the trial Court erred in re-
fusing to give instruction No. I, requested by the defendant. 
I 
Your petitioner therefore prays that to the judgment afore-
said, a writ of error and supersedeas may be awarded, with 
such ·bond a.s the Court deems proper; that said judgment 
may be reviewed, reversed and annulled, and final juqgmeut 
entered for your petitioner; and that your petitioner shall 
have such further relief as is proper. 
Res·pectfully submitted, 
CITY OF DANVILLE, 
. ; By A. M. AIK!EN, Attorney . 
-------------------~--
JO ~upreme Co_nrt of A ppculs of Virginia . 
. _ I, A. :1\t Aiken, Attorney practicing in the Supreme Court 
of Appeals of Virginia, do hereby certify that in my opin-
ion, judgment complained of· in foregoing petition is er-
roneous, ·and should be reviewed, and reversed, and the re-
lief prayed for should be .granted to your petitioner. 
Given under my hand November 19, 1929. 
A.M. AIKEN. 
Received November 21, 1929. 
HENRY W. HOLT. 
vVrit of error and supersedeas awarded. No bond re-
quired. 
November 22, 1929. 
Received ...... Y 
H. S. J. 
VIRGINIA: 
Pleas before the Judge of the Corporation Court of Dan-
ville, at the Court-house thereof, on the 19th day of ,Tune, 
1929. 
Be it remembered, that heretofore, to-wit: On t.he 13th 
-day of }rfay, 1929, came H. F. Howard, Administrator of the 
estate of Raymond Howard, deceased, by his Attorneys, nnd 
!filed in the Clerk's Office of the Circuit Court of Pittsvlvania 
,County, his Notice to recover judgment against the City of 
Danville, a municipal corporation chartered and organized 
under the laws of the State of Virginia, which Notice is in 
the following wo.rds and figures, to-wit: 
''NOTICE.'' 
To the City of Danville, a municipal corporation chartered 
and organized under the laws of the- State of Virginia: 
PLEASE TAKE. NOTICE: 
That on Monday, May 27, 1929, at 10:00 o'clock A. 1.\ti., or 
as soon thereafter as the matter may be hea:rd by the Court, 
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I, H. F. Howard, Administrator of the estate of Raymond. 
Howard, deceased, duly appointed and qualified as such . be·· 
fore S. S.· Hurt, Clerk of the Circuit Court of Pittsylvania 
County, Virginia, shall move the Circuit Court of .Pittsyl-
vania County, Virginia, to render judgment and execution 
against you in my favor for the sum of Ten Thousand Dol:-: 
Jars ($10,000.00) for this, to-wit: , 
That heretofore, to-wit: on the 28th day of December, 1928, 
you were the owner and occupier of a certain tract of land. in 
Pittsylvania County, Virginia, lying and being on 6'tate IIigh-
'vay No. 14, leading from the City of Danville to the town 
of Chatham, in the County and State aforesaid, which said 
tract of land you had laid off into sections and lots, and were 
then using the same as , a Cemetery, commonly known as 
Highland Burial Park, having sold many of said lots to pri-
yate persons which were then being used and to be used as 
burial plots, and were then offering for sale other 
page 2 } of said lots to be used for the same purpose, and 
· then operating and conductilig said Cemetery for 
gain and profit. 
That in the operation and conduct of said Cemetery you 
employed a Superintendent or foreman and certain laborers 
to lay off and grade walks and driveWl\YS upon and through 
·said Cemetery, and to cultiv-ate, prune, and tend the grass 
plots, flowers, and shrubbery thereon, and to do whatever else 
was neces.sary or required to be done in connection with the 
improvement and maintenance of said Cemetery, all of said 
laborers -being under the direction and control of said Super-
intendent or foreman. 
' . 
That at the date aforesaid, to-wit: on l)ecember 28, 1928, 
I, H. F. Howard, was employed by you as a laborer to work 
in said Cemetery under the direction and control of your 
said Superintendent or foreman, and as a part of my wages 
or compensation you agreed to furnish and did furnish to me 
a certain house on said premises as a place of residence for 
me and my family, which consisted of my wife Ollie How-
ard, thirty-one years of age; our only child, Raymond How-
ard, now deceased, who was then eight years of age; and 
myself, thirty-nine years ·Of age; and with my said wife and 
child I was then occupying said house as a place of resi-
dence. 
There was a road or driveway leading· from_ iiiy said resi-
dence through the Cemetery property to the state highway 
afroesaid, which intersected or connected· with other roads 
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or driveways running through said cemetery. That you 
erected· and maintained upon said premises a house or struc-
ture commonly called a flower house, which was situated im-
mediately upon the eastern side of said road or ddvewa.y 
leading from my said residence to the state highway afoi·e-
said; the same being about one hundred and fifty yards north 
of my said residence.. In the Southern end or side uf said 
flower house was a room or rooms in which plants, shrubs? 
and flowers were kept for use in said cemetery. In the north-
ern end or side of said building· was constructed a feed room 
and a stall or stalls for horses or cattle. In the center of 
said building was a space some eight or ten feet 
page 3 ~ wide, extending east and west through the entire 
building, and which was open and unobstructed from 
the ground to the roof. The rear or eastern end or said 
place was closed by planks or weather boardh1g, but the 
west~rn end of said space fronting on said road or driveway 
was entirely open and unobstructed. The ground which coH-
stituted the only floor in said space sloped slightly to the 
east, but at the entrance it was practically level with the crest 
of said road or driveway. The said road or driveway was im-
mediately beside said building and one could conveniently 
step therefrom into said open space. 
That as a part of the wages or compensation to the said 
·H. F. Howard, as your employee you agreed to furnish to 
him a stall in said building in which to keep a. cow, nnd the 
open space in said building under the loft or floor hereinafter 
referred to, as a place to store or keep feed for said <~ow .. 
.And the said H. F. Howard and the members of his family, 
including the said Raymond Ifoward, had the right to entt?r 
pnd use the said open space in said building and were daily and 
continuously entering and using the same. 
That it became and was your duty to use· rea-3onable and 
ordinary care and prudence to keep and maintain such prem-
ises, and particularly said building or structure in a safe 
condition, and not to construct or permit any structure to 
remain upon said premises that would imperil the life or 
limb of your employees or the members of their families, 
residing thereon. But being unmindful of your· said uuty, 
and in violation thereof you constructed a wooden loft or 
floor over -said open space in said building, some ten or twelve 
feet above the ground leaving the area under said loft or 
floor still open, and the approach thereto unobstructed, which 
said loft or floor was constructed under the direction and 
immediate supervision of your said superintmident or fore-· 
man. Said loft or floor was supported by tin1ber sleepers; 
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four by four inches, and two feet apart, same extending across 
said open space from north to south, the ends thereof being 
insecurely nailed to the walls of said structure, said loft or 
_ floor being fol·m.ed by laying wooden planks 1-1eross 
page 4 ~ said sleepers. It became and was your duty in the 
construction of said loft or floor to exercise and 
use reasonable care and prudence to construct tho .same of 
sale and sound materials of sufficient streng·th and with suf-
ficient fastenings and supports to prevent the same from 
falling into the open space ·below, and endangering the life 
pr limb of your said employees and mem.bers of their fam- . 
ilies residing on said premises, who had the right to go, and 
who frequently did g·o into .said open space underneath said 
loft or floor. But .being wholly unmindful of your said uuty, 
and h1 utter violation and dist·egard thereof, you Ntrelessly, 
negligently and wrongfully caused said loft or floor to be 
constructed of weak, brash, and decayed timbers, easily 
broken, aaid sleepers supporting said loft or floor being old 
timbers previously used in another ~trueture, and some of 
which had been sawed more than half way throug·h while in 
use iu the. former structure. The ends of said sleepers ,,,.ere 
insecurely fastened and UO props Or SUpports whateve,r Wel~e 
placed under said timbers to prevent the same from f:-1lling. 
Said loft or .floor was eonstructde and left by you in an un-
safe and dangerous condition, and likely to fall if any nddi-
tional weight should .be placed thereon. 
That having constructed said loft or floor of weak and de-
fective materials and having left the same in an insecure and 
unsafe condition, it beeame and was your duty, not to place 
there® additional weight sufficient to overload same and 
cause it to break and fall, and endanger the life or limb of 
yo.ur said Qlllp}oyees and members of their families, residing 
on said premises.. But,. being wholly unmindful of your said 
duty, and in uth~t· violation and disregau·d thereof you did, 
on the ~aid 28th day of Dee.ember, 1928,. under the immediate 
direotio:n and ~\lpervision of your said superintendent or fore-
man, eare.l~ly, negligently and wrongfully place on said 
loft or floor a large qua.ntity Qf fertilizer, to-wit: four thou-
sand eight hundred pounds, thus overloading same, and caus-
ing- it sudd~nly to break and fall through said open space to 
tlu~ gl'OUUd OO}O.W .. 
At the time said fertilizer was being put on said loft or 
ftoot" the said Raymond Howard was playing in said 
page 5 ~ open space beneath and was told by his father, in 
the presence of your said superintendent or fore-
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man, that it was not safe for him to be ·there and to go out 
to his home. 
That the presence of the said Raymond Howard underneath 
said loft or floor was then known to you and your said su-
perintendent or foreman and it became and was your duty 
and the duty of your said superintendent or foreman to use 
reasonable and ordinary care and caution to see that the said 
Raymond Howard, an infant of tender years, was not under 
said loft or floor when the same was being overloaded a.s 
aforesaid, but being· wholly unmindful of his said duty and 
in utter disregard and violation thereof your said superin: 
tendent or foremal carelessly, negligently and wrongf~lly di-
:rected the putting of said fertilizer upon said loft or floor 
thus overloading the same w_ithout taking any precaution for 
the protection or safety of the said Raymond Howard; that 
because of the overloading of said loft or floor as afore-
said and because of the weak timbers of which the same 
was constructed, the insecure fastenings and lack of sup-
ports the said loft or floor fell upon the said Ray1nond IIow-
ard crushing his skull and breaking o~e shoulder and both 
arms and inflicting upon him other fatal wounds and bruises 
thereby c-ausing his immediate death . 
That for the wrongful and negligent acts aforesaid of you 
and your said superintendent or foreman, and for wrongfully 
and negligently causing the death of the said Raymond How-
ard, and without any negligence or default on his part, judg-
ment and execution will be asked against you for the sum 
of Ten Thousand Dollars ($10,000.00), as aforesaid. 
That at the time of the death of the said Raymond Howard', 
· he had no descendants, or brothers or sisters, his nearest 
relatives then being his father, H. F. Howard, and his 
mother, Ollie ·Howard, who by reason of the wrongful death 
of .the said Raymond Howard, as aforesaid, were deprived 
of his love and affection, and companionship, and suffered 
great· grief, distress, and mental anguish; and the money 
herein sought to be recovered is for their benefit, · 
page 6 ~ to be divided between them in such proportions as. 
the court or the jury may determine. 
_ H. F.· I-IOWARD, 
Administrator of Raymond Howard, Deceased .. 
By HiARRIS, HARVEY & BROWN, 
His· Attorneys .. 
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"RETURN OF NOTICE." 
' Executed by delivering Harry Wooding, Mayor of the Cify 
of Danville, Virginia, a true copy of the within Notice on 
the lOth day of Mayy, 1929, within my bailiwick. 
Fee 50 cts. 
P. H. BOISSEAU, 
Sergeant ·City of Danville, Va. 
By N. E. DIXON, D. S. 
And at another day, to-wit: At a Circuit :Court continued 
and held for the County or Pittsylvania, at the Courthouse 
thereof, on Tuesday the 28th day of May, 1929. 
This day came the plaintiff by his Attorny and likewise the 
defendant by its attorney, and on motion of the said defend-
ant leave is granted it to file its demurrer in writing to the 
notice of motion for judgment, which is accordingly done, 
and the said plaintiff joins in said demurrer. And on motion 
of said plaintiff leave is ·granted to amend said notice of mo-
tion for judgment at bar, and with the consent of the said 
defendant by its attorney such amendment is accordingly 
done. And ·by further consent of the plaintiff and defend-
ant, given in open court, by· their attorneys, it is ordered 
that this cause .be removed to the Corporation Court of the 
City of Danville for trial therein as if this action had been 
orig·inally brought in said court, and the Clerk of this Court 
shall transmit to ·the •Clerk of the said ·Corporatio:p. Court 
for the City of Danville and original papers herein, with 
copies of all rules and all orders made, and a statement of 
the costs incurred by each party herein. 
A Copy-Teste: 
8'. S. HURT, Clerk. 
1\fa.y 30, 1929. 
page 7 ~ ''DEMURRER TO NOTICE.'' 
Filed in Pitts. ·Circuit Court, May 28th, 1929. 
The said defendant .says that the notice in this action is 
not suf,:ficient in law, and states the grounds of demurrer re-
lied on to be as follows : 
The notice shows on ita face that the intestate was a tres-
passer, or certainly no more than a bare licensee, on the 
p:remiaes of thft d~fandant, ~lld then aaaks to hold th~ d.e-
fendMt liable. upon the "attractive n.uis~uu~en or ''turn table" 
doctrine, 'vhio.h dae.tl'in~ ia not :reeugn\zoo in Virginia and 
not the law of this State. 
The notice shows on its face that the defe!ldtint, owi:pg 
the intee.tate llQ duty, wa~ not guilty of negligence. 
CITY OF DANVILLE. 
- By A. ~L AII{EN, Attorney. 
And at anothe\' day, to~.,vit: At ~ QQrpQ\'atioo Court of 
Danville, held at thQ Oourt.,houaQ thtweo£\ Q:U th.e 3fd day of 
June, 1929. 
This. o"use huving' he.e;n :r~aved from th~ Oircuit Qqurt 
of Pitts.yh~ania Cau11ty lu thia QQurt, is Ql'dt1:red to be doek., 
eted for fu:rthe:\' pt'Qc~e.dings tt~ hQ l1ad the~eiu. 
And e.u the ~ame day, to-: wit~ At the s&me OQUl't held 
at the. O.ourt-.h()-uae t:he~euf, ~n the 3rd day Qf Ju.ue~ 1929. 
This day eame the. :pal'ties. .by th~ir Att<ll'It~ys, and the Qourt 
having· maturely ·eo:nsidered the d.efe-nd&n.t~a demur.:rQr here-
tofore :filed in th\s eaus~, dQth o.ver:rul~ thfJ sam~, ~nd the 
aaid d~fendan.t by etn:rna~l exet)pts. 
p.age 8 ~· And at ano.ther day, t~,_wit ~ .At th~ a~nne C~urt, 
· held ~t the G0.wrtho1.1~.e ther~Q.f) Qn the f1..th d3Y Qf 
.J nne, 1929~ 
This day P-amP. the- , pa.rtie.s by their Attorneys, and upon 
.application of the plaintiff afte.l·· reasou~ ble potice to the de-
fendant, that a jury be summoned from the adjacent County 
of· Pittaylva:uia to, try this cause, it is ordered that the Clerk 
of this Court issue a Writ of J1 enire Facias di:recte.d tQ the 
.Sheriff of Pittsylvania County, commanding him to summon 
the following twelve eiti~eJ\s of his. C0.untv~ to-wit~ "Y~ Co: 
Lampkin, J. T. Jennings, Asa Douglass, J. P. Lampkin, G. 
!B. Thompson, J. T. Pic.keral, B .. 0. Joons.o~ J .. L, .. Burch, 
H. A. Hall, J. 1\'I. Davis, Robert Shelton, and Raymond Da-
vis, qualified to serve as jurora:, to appeal' here b0.fQ~ this 
iOourt, on li'Eiday, June 7th, 19.29, at 10 o~elock_ .A. M .. ) frQU:\ 
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which persons so summoned, a jury may be impanelled for the 
trial of this cause. 
To which order of the Court the defendant by counsel ex-
cepts, on the ground that it was not shown to the Court that 
a fair and impartial trial could not be had by the regular 
jury summoned to try cases at this term of the Court, or by 
a part of that jury and additional jurors summoned from the 
·City of Danville, or by a new venire selected from jurors re-
siding in the City. 
.J 
And at another day to-wit: At the same Court, held at the 
Court-house thereof, on the 7th day of June, 1929. 
This day came the parties by their Attorneys, and on mo-
tion of said defendant, it has lea.ve to file its grounds of de-
,fense together with a statement of defense of contributory 
negligence, and also an amended grounds of defense, which 
it relies on as defense in this action, which grounds of defense, 
statement of defense of contributory negligence, and amended 
g-rounds of defense are accordingly filed, and at the same 
time the said defendant filed a Special Plea and saith that 
it is not guilty in manner and form as in the plain-
page 9 } tiff's Notice againts it is alleged, a.nd of this it puts 
itself upon the Country, and the plaintiff doth the 
like. 
Whereupon came a jury of seven jurors, selected from a 
.Venire Facias directed to the Sheriff of Pittsylvania County 
commanding him to summon twelve persons of his County 
<tualified to serve as jurors, to-wit: Y. C. Lamkin, J. T. 
Jennings, Asa Douglass, J.P. Lamkin, B. 0. Johnson, J. L. 
Burch, and H. A. Hall, who being elected tried and sworn ac-
cording to la,v; well and truly to try the issues joined, and 
l1aving heard the evidence, upon their oath do say, ''We the 
jury upon the issues joined, find for the plaintiff in the sum 
of $5,000.00, and apportion said sum equally to H. F. How-
ard and Ollie Howard, the mother and father of decedent.'' 
Thereupon the said defendant moved the Court to set aside 
the verdict rendered in this cause against it, and enter final 
judgment in its favor, or to grant it a new trial, on the 
grounds that the same is contrary to the law and evidence, 
and without evidence to support it, and because the damages 
awarded are excessive, and the Court takes time to consider 
thereof. 
18 ~upreme Court of .A ppculs of Virginia. 
·'GROUNDS OF DEFENSE AND STATEMENT OF DE-
FENSE OF CONTRIBUTOR.Y NEGLIGENCE.'' 
The defendant denies that it is liable in this action on ac-
count of the contributory negligence of Raymond Howard, the 
intestate. He was a very intelligent ·child, eight years of 
age, and had been warned to stay away from the premises 
.where he was killed, and he disreg·arded the said warning, 
although h'e was of sufficient intelligence to understand it, 
and by his own contributory negligence, he recklessly exposed 
himself to danger, which resulted directly in his death. 
page 10 ~ And also upon the ground that H. F. Howard, 
the father of Raymond Howard, and t;he Adminis-
trator who is bringing this action, :was guilty of negligence 
which proximately contributed to the death of Raymond 
Howard, in that the said H. F. Howard was one of the prin-
·cipal men who constructed the building described in the no-
tice, and placed the timbers in it and laid the flooring, and 
that at the very time that R-aymond Howard was killed down 
under the flooring, the said H. F. Howard was loading fer-
tilizer on the flooring above, and that if there were any neg-
ligence at all in overloading, as alleged, then the said H. F. 
Howard is the one who is guilty of that negligence, and that 
he was further guilty of contributory negligence by not re-
quiring Raymond Howard to leave the premises, when ordered 
to do so. 
And upon the further grounds that the place where Ray-
mond Howard met his death was not on any property leased 
to· H. F. Howard, but upon the property of the defendant. 
And Raymond Howard was a trespasser or certainly no more 
than a bare licensee on this property, and the defendant owed 
him no duty of protection and is therefore guilty of no breach 
of duty and no negligence. 
And upon the further grounds that the defendant has· no 
means of knowing that the child was placing himself in dan-
ger, and had no reason to anticipate or foresee any danger 
to him. 
The defendant will also rely on any defenses that may be 
asserted under the general issue. 
CITY OF DANVILLE. 
By A. ~I. AIKEN, Attorney. 
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page 11 } ''AMENDMENT TO GROUNDS OF DEFENSE.'' 
- Section 617 of the Ordinances of the City of Danville, reads 
.as follows': . 
S'ec. 617. The City Engineer and Director of Public Works 
under the supervision of the Committee on Public Works, 
shall have the control and management of all the cemeteries 
of the City. .So far as the same is not already done or the 
ground is not already appropriated, the Committee on ·Pub-
lic Works shall have the authority to .lay off the grounds into 
sections, half-sections and quarter-sections, and to fix the 
price of each section, half or quarter-section and to divide the 
ground so as to appropriate a part for the .burial of colored 
persons.,, 
Neither the Director of .Public Works, nor the City En-
gineer, nor the Committee on Public Works ever authorized 
anyone to grant permission to H. F. Howard for the keep-
ing of a cow or anthing else on the premises on which Ray-
mond Howard met his death, and never granted permission 
to Raymond Howard to go thereon. 
CITY OF DANVILLE. 
By A. M. AIICEN, Attorney. 
''SPECIAL PLEA. 
The· said defendant by its attorney comes and says that 
the plaintiff ought not to have or maintain his action against 
it, because he says that it is a municipal corporation .char-
tered under the laws of Virginia, and that among its charter 
powers is the power to maintain a cemetery; that the ceme-
tery where Raymond Howard was killed was not operated 
for·profit to the ·City, but is operated as a .governmental 
fun~tion in order to provide a burial place for the dead; that 
the little house where he met his death and the persons who 
erected the said house, and 'vho were operating it, were em-
ployed by the City of Danville in its governmental and not 
in its private capacity, and this the said defendant is ready 
to verify. 
20 Supreme Court of Appeals of Virginia. 
page 12 ~ Wherefore it prays judgment if the said plain-
tiff ought to have or maintain its action aforesaid 
against it. · 
CITY OF DtA.NVILLE. 
By A. M. AIKEN, Attorney. 
And now at this day, to-wit: At the same Court, held at 
the Court-house thereof, on the 19th day of June, 1929, being 
the day and year :first herein mentioned. 
This.day came again the parties by their Attorneys, and the 
Court having· matut·ely considered the defendant's motion to 
set aside the verdict rendered in this· cause against it, and 
grant it a new trial, or to enter final jud~ent in its favor, 
doth overrule the same. 
Therefore it is considered by the Court, that the plaintiff 
recover against the said defendant Five Thousand dollars, 
.($5,000.00), apportioned equally to H. F. Howard and Ollie 
Howard, the mother and father of decedent,) the damages 
by the jurors in their verdict ascertained, with interest there-
on at six per cent. per annum from today, to-wit: the 19th 
day of June, 1929, till paid, and his costs by him about his 
Notice in this behalf expended. . 
To which action of the .Court in refusing to set aside said 
verdict and overruling the defendant's motion for a ne.w trial., 
and in entering up judgment on said verdict against it, the 
said defendant by counsel excepts. 
And the said defendant intimating· to the Court its inten-
tion to apply to the Supreme Court of Appeals of Virginia, 
:for a writ of error and s~tpersedeas to the judgment afore-
said, it is ordered that the same be suspended for sixty days. 
A suspending_ bond being by the plaintiff expressly waived. 
page 13 ~ NOTICE OF APPLICATION FOR CERTI~I­
CATES OF EXCEPTIONS." 
To H. F. Howard, Administrator of Raymond Howard, de-
ceased. 
Please take notice that on August 7, 1929, I shall tender 
to Judge H. C. Leigh, at his office in the City Hall, Danville, 
Virginia, certificates of exceptions in the case of H. F. Ho,v-
City of Danville v. H. F. Howa•rd, .Adm.'r. 21 
ard, Administrator of Raymond Howard, v. City of ·Dan-
ville. 
CITY OF DANVILLE. 
By A. M. AIKE:N, Attorney. 
Legal service of the above notice is hereby accepted. 
H. F. HOWARD, 
. Administrator of Raymond Howard. 
By HARRIS, HARVEY & BROWN, Counsel. 
page 14 ~ "CERTIFICATE OF EXCEPTION NO. 1.'' 
INSTRUCTION NO. 1. 
The Court instructs the jury that if they believe from the 
greater weight of the evidence in this case that the City of 
Danville was the owner and occupier of the cemetery, and 
through its superintendent and/or its employees, the City 
of Danville failed to use ordinary care in constructing, main-
taining or loading the house which collapsed, and that as a 
result of said lack of ordinary care Raymond Howard, while 
using ordinary care considering his age, mental capacity and 
all of the circumstances, for his own safety, was killed, then 
the jury should find a verdict for the plaintiff and fix the dam-
ages ·at such amount as they think from the evidence to be 
fair and just, not to exceed Ten Thousand Dollars ( $10,-
000.00). 
The defendant objected to the granting of the foregoing 
instruction upon the ·ground that it failed to take into con-
sideration the defendant's contention of contributory negli-
gence on the part of the father, and that there is no liability 
on the defendant unless it know or should have known of the 
presence of the child in the place of danger. 
To. the granting of which instruction the defendant ex-
cepted. 
Teste: Aug. 7th, 1929. 
HENRY C. LEIGH, Judge. 
22 · Supre;me ·Court of Appeals of Virginia. 
_ page 15 ~ "OERTIFIOATE OF EXCEPTION NO. 2." 
INSTRUCTION NO. 2. 
The Court further instructs the jury that, although you 
may believe from the evidence that H. F. Howard, the father 
of Raymond Howard, deceased, was guilty of negligence 
which contributed to his death, such negligence of .the father 
cannot be imputed to the child and cannot bar a recovery · 
by the plaintiff against the defendant in this case. 
The foregoing instruction was granted at the request of 
the plaintiff, over the objection of the defendant, objecting 
upon· the ground that it propounds the law incorrectly, and 
is contrary to the doctrine expressed in R. F. and P. v. Mar-
tin, 102 Va. 201 and other Virginia cases. 
To the granting of which instruction the defendant ex-
cepted. 
Teste: Aug. 7th, 1929. 
HENRY C. LEIGH, Judge. 
page 16 ~ "CERTIFICATE ·OF EXCEPTION NO. 3." 
INSTRUCTION NO. 4. 
The Court further instructs the jury that in case you shall 
award damages to the plaintiff you should also determine and 
say by your verdict in what proportion the same shall be 
distributed between H. F. Howard, the father of the deceased,. 
and Ollie Howard, his mother. But if the jury shall believe 
from the greater weight of the evidence that the father was 
guilty of negligence which contributed to the death of the ... 
said Raymond Howard, then he is not entitled to participate 
in the sum recovered, and the jury should award the whole 
of such recovery to Ollie Howard, the mother, but if the jury 
believe the father to have been negligent, yet believe .from 
the eviden·ce and under the instructions that there should be 
a verdict for plaintiff, in allowing damages to the mother, 
they should not add anything to the amount allowed her for 
or on account of mental suffering, pain, and other damages 
which they may believe the father suffered by reason of his 
son's death. 
City of Danville v. H. F. ·Howard, Adm'r. 23 
The .foregoing instruction was granted at the request of 
the plaintiff over the objection of the defendant, objecting 
upon the ground that the undisputed evidence shows tha.t the 
.Administrator is not entitled to recover any verdict at all. 
To the granting of which instruction the defendant ex-
cepted. 
Teste: Aug. 7th, 1929. 
HENRY .C. LEIGH, ~udge. 
page 17 }- ''CERTIFICATE OF EX.CEPTION NO. 4." 
INSTRUCTION NO. 5. 
The Court instructs the. jury that the City of Danville, as 
owner and occupier of Highland Burial Park, is engaged in 
a private enterprise, and is responsible for the acts and omis-
sions of its superintendent or foreman, whom it placed in 
charge thereof, in all matters pertaining to his dutes in rela-
tion to the operation and care· thereof. 
The foregoing instruction was granted at the request of 
the plaintiff over the objection of the defendant, objecting 
upon the ground that the undisputed evidence shows that 
Hig·hland Burial Park was a governmental activity of the 
City of Danville, and defendant is not responsible for thH 
accident. 
To the granting of which instruction the defendant eX·· 
cepted. 
Teste: Aug. 7th, 1929. 
HENRY C. LEIGH, Judge. 
·page 18} ~'CERTIFICATE OF EXCEPTION NO.5.'' 
INSTRUCTION NO. 6. 
The Court instructs the jury that the mere fact that Barker, 
, the Cemetery S'uperintendent, did not know that the building 
was being overlo~ded or did not kno'v that Raymond ·Howa.rd 
wa-s in the room below does not relieve the· City in this case, 
----~--~-
24 . Supreme Court of Appeals of Virginia. 
if Barker failed to use ordinary care under the circumstances 
to· find out if the house was being overloaded and failed to 
use ordinary care to find out if Raymond Howard was in the 
room below. 
The foregoing instruction was granted a.t the request of 
the plaintiff, over the objection of the defendant, objecting 
on the ground that its meaning is confusing. 
I 
"' To the granting of which instruction, the defendant ex-
cepted. 
Teste: Aug. 7th, 19·29. 
HENRY C. LEIGH, Judge. 
page 19 ~ "C'ERTIFICATE OF EXCEPTION NO. 6." 
INSTRUCTION NO. C. 
The Court instructs the jury that the defendant City can-
hot be held responsible for the happening of an accident from 
a possible danger, if they believe from the evidence that the 
existence of that danger was disclosed to the father, who was 
the na:tural guardian of the infant, Raymond Howard. 
(Berlin v. Wall.) 
The foregoing instruction, requested by the defendant,. 
was denied, and the defendant excepted. 
Teste : Aug. 7th, 1929. 
HENRY C. LEIGH, Judge. 
page 20 ~''CERTIFICATE OF EXCEPTION NO.8." 
INSTRUCTION NO. E. 
The Court instructs the jury that if they believe from the 
evidence that H. F. Howard 'vas guilty of negligence in the 
construction of the building, or guilty of negligence in over-
loading the floor, or guilty of negligence in permitting his· 
boy to play under the flooring, and that such negligence ~on­
tributed to the death of Raymond Howard in even the slight-
est degree, they must find for the defendant. 
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The foregoing instruction requested by the defendant was 
denied, and the defendant excepted. 
· Teste: Aug. 7th, 1929. 
HENRY C. LEIGH, Judge. 
page 21} "CERTIFICATE OF EXCEPTION_NO. 9." 
IN.STRUCTION NO. G. 
I 
The Court instructs the jury that if they believe from the 
evidence that H. F. Howard had the same opportunity as 
Barker to know the condition of the shed, and the same oppor-
tunity to know what load was being put on it, and the same 
opportunity to know that Raymond might be exposed to dan-
ger, as Barker had, they must find their verdict for the de-
fendant. 
The foregoing instruction, requested by the defendant, was 
denied, and the defendant excepted. 
Teste: Aug. 7th, 1929. 
HENRY C. LEIGH, Judge. 
page 22} "CERTIFICATE OF EXCEPTION NO. 10." 
INSTRUCTION NO. I. 
The Court instructs the jury that if they believe from the 
evidence that the cemetery property on which Raymond 
Howard met his death, and the activities through which he 
met his death, were carried on by the City of Danville, for 
the burial of the dead, and in the interest of the public sani-
tation and health of the community, and not operated as a 
business for profit, they can find no verdict against the de-
fendant. 
The foregoing instruction, requested by the defendant, was 
denied, and the defendant excepted . 
. Teste: Aug. 7th, 1929,. 
[. 
• J ~ • ' HElNRY C. LEIGH, Judge. 
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page 23 ~"CERTIFICATE OF EXCEPTION NO. 11." 
The" following instructions, ·granted at the request of the 
plaintiff and of the defendant, respectively, as hereinafter 
denoted, in addition to those set forth in Certificates of Ex-. 
eeption Nos. 1, 2, 3, 4 and 5, are all of the instructions given 
:at the trial of this cause: 
GIVEN ~OR PLAINTIFF. 
INSTRUCTION NO. 3. 
The Court instructs the jury that the conduct of an infant 
is not of necessity to be judged by the same rules which 
govern that of an adult; that 'vhile it is the general rule in 
regard to an adult (or grown person) that to entitled him 
· or her to recover damages for an injury resulting from the 
.fault or negligence of another, he or she m1,1st not have been 
guilty of negligence which contributed to the injury, such is 
not the law in regard to an infant of tender years. Whether 
a child .is guilty of contributory negligence depends on its 
maturity and capacity, and is to be determined by all the 
circumstances of the case, and the evidence before the jury; 
and the law presumes that a child between the ages of seven 
(7) and fourteen (14) years cannot .be guilty of contributory 
·(negligence, and in order to establish that a child of such age 
is capable of contributory negligence, such resumption must 
ibe rebutted by evidence and circumstances establishing his 
maturity and capacity. 
GIVEN FOR DEFEN·DANT. 
INSTRUCTION NO. A. 
The Court instructs the jury that the mere fact that Ray-
mond Howard was killed on the premises of the 
page 24 ~ defendant gives rise to no cause of action against 
the defendant; The burden is upon the plaintiff 
to show by the greater weight of the evidence that Raymond 
Howard met his death due to some negligence of the defend-
ant, which proximately caused his death, before the plain-
tiff can recover. 
INSTRUCTION NO. B. 
The Court instructs the jury triat proper and ordinary 
care on the part of the defendant did not require it to an-
ticipate every accident that could happen to or provide every 
City of Danville v. H. F. Howard, Adm'r. 27 
conceivable safeguard for the prevention_ of any possibility 
of an accident. All that the law required was the exercise 
-of reasonable eare to avoid and accident, which according to 
observation and experjenee was likely to happen. 
(Berlin v. Wall, 122 V a. 425, L. R. A. 1918 D 161.) 
INSTRUCTION NO. D. 
The Court instructs the jury that if they believe from the 
evidence that Raymond Howard was a boy of suf.ficient age 
.and intelligence to understand that he might be exposing him-
self to danger by going under the shed, and was warned to 
,gtay away, and did not heed the warning, then they may 
~onsider these facts in determining whether he was guilty 
of negligence, contributing proximtaely to his death, and if 
they believe he was guilty of such negligence, they should 
tfind for the defendant. 
INSTRUCTION NO. F . 
. The Court instructs the jury that they can find no verdict 
against the defendant, unless they believe from the greater 
'veight of the evidence 
page 25 ~ (1) That the defendant was guilty of lack of 
ordinary care; 
and 
(2) That the fact that Raymond Howard ·was in a place 
of danger was known to Barker, or should have been known 
to him, in the exercise of ordinary care. 
INSTRUCTION NO. H. 
The Court instructs the jury that even though they may 
believe from the evidence tha~ the defendant was negligent in 
allowing heavy enough load to be placed on the floor to break 
it, they cannot find a verdict against the defendant unless 
they further believe from the evidence that Barker knew, or 
in the exercise of ordinary care, should have known that 
Raymond Howard was under the floor~ 
~este: Aug. 7th, 1929. 
HENRY C. LEIGH, Judge. 
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page 26 ~ "CERTIFlCATE OF EXCEPTION NO. 12." 
The following evidence, on behalf of the plaintiff, and of 
· the defendant, as hereinafter denoted, is all of the evidence 
introduced in the trial of this cause. 
''EVIDENCE.'' 
page 27 ~ II. F. HOWARD, 
the plaintiff, called as a witness in his own behalf, 
being dnly sworn, testified as follows: 
DIRECT EXAMINATION. 
By Mr ~ Harvey: · 
Q. Your name is H. F. Howardt 
A. Yes, sir. 
Q. How old are you f 
A. Sir? 
Q. B;ow old are you 1 
A. Forty. 
Q. What do.you dof 
A. I work on the cemetery for the City of Danville. 
Q. Highland Park Cemetery? 
A. Yes, sir. 
Q. That is situated in the county, I believe? 
A. Yes, sir. 
•' 
Q. Were you the father of Raymond Howard, the child who 
was killedf 
.A. Yes, sir. 
Q. Are you his administratorf 
~ A. 1res, sir. 
Q. How old was Raymond at the time of his death f 
A. He was eight years old on the 3rd day of November, 
before he got killed on the 28th of December. 
Q. About eight years, and a little over a month f 
A. Yes, sir. Eight years, and a little over a month. 
Q. You say he was killed on the 28th of December, 1928 f 
A. 1[ es, sir. 
page 28 ~ Q. About what time of day? 
A. About half-past one o'clock. 
Q. Mr. Howard, does the city pay you a salary, or pay you 
by the day, or the week 1 
A. By the week, l suppose. Isn't that so, ~ir. Barker? . 
Q. Mr. Barker can't aid you now. You are paid by the 
week. Does~the City furnish you anything? 
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A.. Furnished me this house, and provided a place for ~e 
to keep my cow and pasturage. 
Q. Is this house on the cemetery premises Y 
A. Yes, sir. 
· Q. How long have you been 'Yorking for the City and liv~ng 
in that house Y . 
A. I have been living there over two years now. 
Q. You say the City furnished you with a place for your 
cow, and pastur~ge 1 
Q. Where did you keep your cow Y 
A. I kept her out at this place. Not under the same roof. 
There was a stall on the lower side. 
Q. Was it a part of it, and adjoining this buildingt 
A. Yes, sir,-adjoining. 
Q. How far 'vas it from your dwelling house? 
A. 325 feet from my doorstep to the place of the accident. 
Q. Judge Aiken stated that it was 300 yards. Did you step 
the measure 1 
A. Yes, sir. 
page 29 ~ Q. 320 feet f 
A. Yes, sir. 
Q. What do you call that house where you kept your cow, 
and where the child was killed f 
A. The best way I know to describe it-the stables were on 
one side. There is another house on the other side cnlled the 
flower house. The place on the other side was where we kept 
the tools. · 
The Court: Are you talking about one building7 
The Witness : Yes, sir. 
Q. There is only one building besides your dwelling house! 
A. Yes, sir. . 
Q. You say in one side you kept the tools. Was that on the 
side next to the house? 
A. Yes, sir, on the side next to the house. 
Q. Where were· the stalls 1 
A. On the far side, the nearest side to the pasture. 
Q. On the north side 7 
A. Yes, sir. 
Q. Where did you keep the feed for the cowY 
A. Under this place where collapsed and killed my boy. 
Q .. Describe that to us, ];Ir. Howard,-this space. You have 
said there was a flower house on one side, and stalls on the 
opposite side. Tell us about this space in between. 
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. A. It was like a hall way in a large barn. You have seen 
barns built that way, the place in front of the barn. ·Well, 
that is in front of the barn. 
· page 30 ~ Q. I see. What was the width of that space? 
A. About 11 feet. 
Q. Eleven fee.t, this open spaee. Was that open when they 
put in the loftY 
A. Yes, sir. 
Q. How long was it? 
A. About eighteen and a half feet long.· Somewhere be-
_ tween eighteen and nineteen feet long. 
Q. Was that enclosed on either end! 
A. The front end was not. 
Q. You mean the west end, next to the road Y 
A. Yes, sir. . 
Q. Was the east end enclosed? 
A. All except the door. It didn't have no shelter to it-it 
was just left standing open all the time. 
·Q. Mr. Howard, was there at some subsequent time erected 
a loft in this open space t 
A. Yes, sir. There was a loft up there. 
Q. When was it built 7 
A. Some time about the first of November that loft was put 
in there. 
Q. In1928? . 
A. Yes, sir. I don't know exactly the date, ~orne time in 
November. r 
Q. Did that loft extend the width of the spac.e 11 feet wide 
and 18 feet long? 
A. Yes, sir. 
page 31 ~ Q. When they constructed that loft, 1\ir. Howard, 
did they do anything-you said it was open all 
the way in front-did they enclose any part of that loft¥ 
, A. They closed it all up except a little window about three 
feet wide. 
Q. Yon mean they enclosed it all exeept for a door or wiu-
d·ow in the end of itt 
A. Yes, sir. That's right. 
Q. Who 'vas the superintendent in charge of that work? 
A. :htir. Barker. 
Q. Do you work under him, according to his directions, an 
the timet 
A. Yes, sir. 
Q. Now when this loft that you have spoken (•f was con-
structed, what ~sort of timbers were used t 
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A. The joists came out of an old barn about forty years· 
old. 
Q. Ifave you any of those broken joists-the supports for 
the loft-here in town 7 Are they in townY 
A. Yes, sir. 
Q. Are they here in the court roomY 
A. No, sir. They are in a car. 
Q. You say they are in a car. Sheriff, have them. brought 
in. You say these sleepers or joists came out of an old 
barn? 
A. Yes, sir. They were the rafters of an old tobacco barn. 
Q. Rafters in an old tobacco barn?-
A. Yes, sir. 
Q. What was the condition of those timbers t I will first 
ask you what kind of timber they were? 
page 32 } A. They \Vas composed of red oak, some kind 
of brash red oak timbers. 
Q. You say they were old timbers! 
A. Yes, sir. Mr. J. S. Thompson, who used to own the 
place said the barn- . 
Q. I don't want you to tell me anything somebody told you. 
You know that they were old timbers Y 
A. Yes, sir. 
Q. Mr. Barker, your superintendent, caused this building 
to be put upf 
A. Yes, sir. 
Q. Who actually did the \vork Y ·
A. Mr. J. T. Hagood and I put the barn up, but I didn't 
help put those joists in. . 
Q. You were not.there when that was done? 
A. No, sir. 
Q. What was the condition of those timbers that were used 
for joists? Were they sound Y 
A. No, sir, I don't think so. 
Q. What was the matter with them? 
A. They were mortised in two, and they wasn't sound, even 
w·here they wasn't cut in two. 
Q. Did they have nail holes 7 
A. Yes, sir. 
Q. Worm holes? . 
A. Yes, sir. 
Q. Knot holes? · 1 
. -A. Yes, sir. 
page 33 ~ Q. What kind of flooring was put up on these 
joists? 
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· A. This was made out of some kind of heavy bridge tim-
ber. Some of the planks was three inches thick, some not 
~quite so. thick. Some· reached clear across, the length of some 
of them. Some lengths were shorter than others. These 
timbers were so heavy that we did!1't want to carry them.. 
At that time we had a very strong horse out there, and we 
put a chain around two of the timbers and pulled them. Then 
we put them heavy timbers up on them weak joists. 
Q. You say some of these timbers were 18 feet long. What 
width were they Y 
A. Eight to ten inches, nearly twelve feet-! mean twelve 
inches. 
Q. So you pulled them in position,-had a horse to pull 
them! 
·A. Yes, sir. 
Q. Were they fastened to the sleepers in any way, or just 
laid up? 
A. Just laid up loose. 
Q. Did you put anything on this floor after it had been put 
up in this loftY 
.. A. Yes, sir. We had about 1,300 lbs. of fertilizer up there 
before we put in this 3,500 lbs. · 
Q. Before you put in the fertilizer the day the boy was 
!killed Y 
Q. You had, at some time previous, put in 1,300 pounds 
of fertilizer? 
A. Yes, sir. 
page 34 ~ Q. How long before the child was killed Y 
A. Oh, I r~ckon about a month. It might have 
been longer. · 
Q .. Coming up to the particular day the child was killed: 
you say the 28th day of last December. How much more 
fertilizer was put in that dayY 
A. They came nine bags of fertilizer one day. After we 
had put 1,300 pounds in-this colored man brought 9 bags-
this colored man brought thirty-one more. We still had 
nve bags to put up. 
Q. How much did the bags weigh Y 
A. 100 pounds a bag. 
Q. Were they all 100 lb. bags? 
A. Yes, sir, this last. 
Q. What about the first? 
A. That weighed 200 lbs. That was bone meal. 
Q. How much fertilizer was there in all 1 What was th~ 
'veight of the fertilzer n this loft at the time the floor crashed? 
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• 
A. About 3,800 pounds-about 4,800 pounds. 
Q. About 4,800 pounds of fertilizer that you had placed 
there. Had you suggested to 1\!r. Barker that it was not safe? 
A. Yes, sir. 
Q. What did he say about it Y 
A. He didn't give me any answer. -
Q. You told him that it was not safe, and he didn't give 
·you any-
~{r. Aiken: I object to that. It was not only leading; it is 
testifying. . . 
page 35 } The Court: Objection sustained. 
Mr. Harvey: If your Honor please, I don't mean 
to lead; I don't want to do it. 
Q. What did you say to ~{r. Barkert 
.A. We were talking there one day-
The Court: You were talking with 1\fr. Barker f 
The Witness: Yes, sir. vV e had some wire, and we intended 
to run a new fence, to make it straight from my house to the 
mail box. When we got through, Mr. Barker started to get 
)n his car. I said, "I think that fertilizer is too much". He 
got in the car, and he looked at me, but he never did speak. lie 
didn't say it was or it wasn't. -
Q. And he made no reply 1 
A. No, sir. ·He made no reply. 
Q. Did he direct you to put the fertilizer in any way there-
after, and you did, with Mr. Hagood, when the truck came 
out? 
.A. Yes, sir. When the colored man from the Smith Feed & 
Seed Store brought it out, we put it in. 
Q. You say it was from the Smith Feed & Seed Store 1 
A. Yes, sir. 
Q. How was the fertilizer placed up in this loft 1 
A. It was placed up there-
Q. (Interrupting.) Where was the truck 1 
A. It was in front of the building. Do you mean which 
direction the sacks lay? 
Q. I don't care which direction the sacks lay. I want to 
know how yon put it up there. 
page 36 } A. This colored man placed it up in the window 
and J\!r. Hagood, he rolled it up to me and we 
stacked it up. 
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Q. Where were you when the fertilizer was being put up? 
A. In the loft. . 
Q. Could you see out of this loft,-see where the child was~ 
A. No, sir. 
Q. Did you see the child when you went to put up the fer-
tilizer Y 
A. Yes, sir. There was a ladder back there. When I started 
to go up this ladder, I seen the child under there. That was 
the last time I ever seen him. 
Q. Had the child been accustomed to go in there Y 
A. Yes, sir. . 
Q. Where did you keep the feed for the cow? 
· A. In this place. 
Q. Did the child ever go with you or with his mother when 
you went to get feed for the cow? 
A. Yes, sir. There had never been no restrictions. Mr. 
Barker knew this, and he had never told us to keep him out. 
The Court : The cow was kept under this shed Y 
The Witness: No, sir. 1 
The Court: The place where you kept the cow,-is that in 
the shed adjoining this same building¥ 
Q. Explain that, 1\tir. Ifoward, .about where this stall was.· 
A. It was a.bout three steps from the building, from the 
back door. This here cow shed was joined to the other build-
ing. 
page_ 37 ~ Q. And was part of the building Y 
A. Yes, sir. 
Q. You mean three steps to where Y 
A. It was three .steps, I suppose, from the door of the build-
ing to the nearest place of the cow stall. 
Q. The cow stall was part of the building-it was joined 
on to it? 
A. Yes, sir. That is right. 
Q. Was anything· kept underneath this space, besides cow 
feed~ 
A. Yes, sir. We kept all our tools there, excepting the . 
grass knives. We didn't keep these under there. 
Q~ Did you and ~Ir. Hagood-was there any other way to 
store the tools? · 
A. We could have kept them in the flower pit. 
Q. As a matter of fact, they were kept in this open space,. 
where you had to go to get them? 
A. Yes,-sir. We had to go in there everyJiay. 
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Q. What other stock was kept in the stalls where you kept 
vour cow? 
... A. .. None, in the -cow stall, but there was a horse. 
Q. Was that in one of the stalls? 
A. Yes, sir. 
Q. How· was the horse fed1 
A.. He was fed through a hole. We kept a sack of feed 
under this place. We did have the feed in the flower house . 
.After J\1:r. Barker made us move it, we had to put the feed 
through to the horse. 
page 38 ~ Q. You say "under this place". What do you 
mean by that' 
A. I mean under this place where the boy .got killed. . 
Q. You mean underneath the loft? 
A. Yes, sir. Underneath the loft. 
Q. Mr. Howard, you have told the jury that you saw the 
child underneath the loft. What was the child doing? 
A. I just saw him under there as I was going by, on my 
way up into the loft. I told him to come on out, and he did. 
I never did have to speak to him the second time. He always 
minded me when I spoke to him. 
Q. You knew he went out 7 
A. Yes, sir. I knew he went out. 
Q. You went on up in the loft, and didn't see the child 
any more? 
A. Yes, sir. 
Q. Where was Mr. Barker! 
A. He was around there in front of the barn. 
Q. Did he get up in the loft? 
A.. No, sir. He didn't get up in there. 
Q.· Did Mr. Barker know the child was underneath the 
loft~ 
A. Mr. Barker knew the child went there whenever he 
wanted to. He should have noticed to see-
Mr. Aiken: I object to that as being unresponsive, and as 
expressing his opinion. 
Obje-ction sustained. 
Q. I don't want you to give me your opinion. Were Mr. 
Barker and the child both around there? 
page 39 ~ A. Yes, sir. 
The Court: Was Mr. Barker there when you were storing 
the fertilizer? 
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The Witness: Yes, sir. 
Q. W_hile you were in the loft and could not see, as you say,. 
where was Mr. Barker¥ · 
A. He was out in front of the building. I could hear him 
speak every once in a while, but I couldn't see him. 
Q. Was there anything· to prevent him from seeing the 
child if the child was there too Y 
A. No, sir. 
Q .. :h{r. Howard, please tell the jury what happened when 
you put this fertilizer up in the loftY 
A. Well, after we got the fertilizer up there, Mr. Hagood 
he said to Mr. Barker-Mr. Barker asked };Ir. Hag·ood if he 
could get any more up there. We had it all up but five bagsp 
Mr. I-Iagood told him we had about all we could get up there, 
and M.r. Ba1~ker said if we couldn't get any more up, we 
might as well take it to the other place, at Leemont Ceme-
tery, and just as the colored man \Vas about to start his trucK, 
and we were in the act of coming down, 1ir. Hagood and I,-
when it came down. 
Q. vVhen the floor collapsed and fell, what did yon do 
thenY 
A. I ran out and I called, and began to look for the boy. I 
didn't know but what he might be under there. I didn't know p 
I went to the house to see if he was at the house. 
Q. How did you go to the house-did you \Valk or run? 
A. I ran. I asked his mother if she knew where 
page 40 ~ Raymond was, and she said she seen him there at 
the barn about a minute ago. 
Q. After she gave yon this information, what did you dot 
A. We came back and moved the wreckage. I was hoping 
every minute that I wouldn't see him, but after a \Vhile-
(Witness began sobbing, and_ did not finish sentence.) 
Q. Had he been crushed by the fall of the floor 1 
A. Yes, sir. 
Q. How was he injured? 
A. His little head \vas crushed, and his right eye was 
mashed in-
The Court: Yon needn't go into those details, ~fr. How-
ard. Was your son dead when you found him 1 
The Witness: I thought he was, but they said-
Q. Was he suffering Y 
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:TYir . .Aiken: I object- . 
The Court: I don't think that is necessary. The fact that 
the collapse of the floor caused the death of the child is suf-
ficient. 
Q. If the child was not dead when he was taken out, was 
he dead in a few minutes 1 
A. Yes, sir. Someone told me-
Q.. You needn't tell us what someone told you. Was the 
child taken on to the undertaking establishment shortly Y 
A. Yes, sir,-dead. 
Specimens of tl1e joists of the loft floor were brought in. 
Q . .Are those the timbers that were used for. 
page 40 } sleepers Y 
A. Yes, sir. 
The Court : When you speak of ''sleepers'', you mean th~ 
joists that carry the .floor~ 
Mr. Harvey: Yes, sir. I am not a carpenter, and I don't 
know whether I am using the correct terms or not. 
Q. Were they all pretty much of the same character? 
A. Yes, sir, I think so. 
Q. You just brought these as examples. Have you got any 
more out there! 
A. Yes, sir. 
Q. How many sleepers were there across the 18-foot space? 
A. Seven. 
Q. Ho'v were they arranged Y Were they all in the center 
or how were they arranged? 
A. They were arranged, some of them, nearly three feet 
apart. They weren't all the same width apart. S'ome of them 
were closer together. 
The Court: Were they laid lengthwise or crosswise of the 
shed? 
''.rhe vVitness : Crossways. 
Q. Were there any props or supports placed under these 
timbers? 
A. No, sir. 
Q. They were just put across there, with no supports T 
A. No, sir. 
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pag·e 42 ~ CROSS EXAlVIINATION. 
By ~Ir. Aiken: 
Q. What was the date when you first went out there to 
work? 
A. I went o'ut there on the 16th day of May, 1927. 
Q. Who was there in the dwelling house in which you liveT 
A. Mr. Brightwell. 
Q. How long did he stay there 1 
·A. Something like 12 months or a little bit over. 
Q. After Mr .. Brightwell left, did you and your family move . 
into this house! • 
A. Yes, sir. 
Q. About 18 months ago~ 
A. Well, a little over. 
Q. With whom did you make your arrang-ements? 
A. I traded with l\1:r. Barker. 
Q. You didn't have any cow at that time? 
A. No. I had bought this cow from Mr. Brightwell when I 
moved there. 
Q. You say your little boy was eight years old last N ovem-
ber? 
A. Yes, sir. 
Q. Was ·he going to school f 
A. Yes, sir. 
Q. How long had he been g·oing to school f 
A. Something like two years. 
Q. Was he -getting· along 'veil in school? 
A. Yes, sir. 
page 43 ~ Q. Was he a bright boy? 
A. Well, along with average children. 
Q. He understood what you said to him? 
A. Yes, sir. , 
Q. When you told him to get out from under that shed that 
cl~y, did he understand you? 
A. Yes, sir. I suppose so. He got out. 
Q. Why did you tell l1im to get out Y 
A. I was afraid it would break through and kill him Y 
Q. You were afraid it would break through and kill him? 
A. Yes, sir. 
Q. You told him to get out, and he got out? 
A. Yes, sir. 
Q. You told Judge Harvey about ho'v this shed was -built. 
You were familiar with the eonstruction,-you knew the char-
acter of the material it was made out ofY 
A. I knew the ki~d of material, yes, sir. 
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Q. You were afraid it would not stand the weight. It car-
ried about 5,000 pounds all right without collapsing, didn't itY 
A. Yes, sir. 
Q. You weigh about 150 pounds? 
A. Yes, sir. · 
Q. And ~fr. Hagood weighs about the same thing, I should 
say. It was only when 300 pounds more was put on that it 
went down. Is that right 1 
' A. Yes, sir.· 
page 44 ~ Q. Do you remember talking to ~Ir. Barker in 
the flower house one day, and you told Mr. Barker 
that you believed it would carry everything that was put on 
it? 
A~ I told him it was dangerous. 
Q. Didn't you tell Mr. Barker that it would carry all the 
load that was put on it? 
A. Yes, sir. 
Q. You say that when that shed collapsed and fell down, 
you were at once worried about the safety of your little boy, 
and you ran up to the house f 
A. Well, I told him to ·get out from under the shed. I never 
did have to tell him the se·cond time. . 
Q. You never had to tell him the second time, but he went 
back under there this time Y 
A. Well, by some means or other. I judge he went back 
for his little tricycle. 
Q. Why were you worried about his safety when the build-
ing :first collapsed? 
A. Well, you know how children are. I thought he might 
be under there. 
Q. You were uncertain in your mind as to whether or not 
he had gotten out. 
A. I knew he had gotten out. 
Q. You knew he had gotten out? 
A. I didn't know whether he had .gone back or not. 
Q. Why didn't you look to see where he was,-make sure? 
A. Well, we, was anxious to get the fertilizer up 
page 45 r there. Mr. Barker wanted to get it put up. . 
· Q. That was unimportant compared to the safety 
of your boy, wasn't it Y 
A. Yes, sir. 
Q. You really didn't expect that floor to collapse, did you t 
A. I was afraid it would. 
Q. You were afraid it would, ~you didn't take the trouble 
to see that your boy was not under there 7 
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A. Well, Mr. Barker was standing there.· I thought if he 
saw the boy he would tell him to get out. 
Q. You were leaving the safety of your child to Mr. Barker Y 
A. Well, I would direct him out. 
Q. And you didn't think he was in danger 1 
A. Yes, sir. 
Q. You didn't think he was under there 1 
A. No, sir. 
Q. You sa.y you didn't think he was under there ·r 
A. No, sir. 
Q. But the minute it collapsed, you did think he was .under 
there~ 
A. I thought he might be under there 1 
Q. Why did you change your mind t 
A. Because children are unthoughted. They can't see like 
a grown person. I didn't la1ow but what he might have gone 
back there. 
Q. You were perfeetly satisfied about his safety 
page 46 ~ until after it had collapsed f 
A. Yes, sir. 
RE-DIRECT EXAMINATION. 
By Mr. Harvey: 
Q. Could you see, when you were up in the loft, where Mr. 
Barker was? 
A. I couldn't see Mr. Barker, but I could hear him. 
Q. You spoke of some velocipede,-,vhen you fond the 
child's body, was it near this toy! 
A. No, sir, not exactly. He was on one side, and the tri-
cycle was on the other, about four feet apart. 
Q. You found the body about four feet from the tricycle! 
A. Yes, sir. I don't knw exactly the distance, bu I judge 
that to be correct. 
F. W. TOWNES, 
called as a witness in behalf of the plaintiff, being duly sworn, 
testified as follows: 
DIRECT EXAMINATION. 
By Mr. Harvey: 
Q. Your name is F. W. TownesY 
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.A.. Yes, sir. 
Q. Yon have been sworn, have yon f · . 
A.. Yes, sir. _ 
Q. Wha.t is your business, Mr. To,vnes f 
A. I am a funeral director. 
. · Q. Are you a member of the City . Council} . 
lJage 47 } A. Yes, sir. . . 
Q. You know about the time thi~ Howard child 
\Vas killed out at the cemeteryt. 
A. Yes, sir. I wa.s out of town \Vheu it happened. 
Q. To '"·hom does that property ~elong ~ J • • 
A. The City of Danville. 
Q. It is operated an c). controlled by the City of Danville 7 
A. Yes, sir. 
Q. Do they have a superintendent or foreman in charge of 
that property f 
A. A superintendent in charge of it. 
Q. Who is thatf· .. :1 
A . .M:r. vV. 0. Barker. 
Q. II ow long :has he been the superintendent and foreman? 
A. I don't remember exactly, a good many years. 
Q. Was he the superintendent on the 28th of December, 
when the Howard child \Vas killed Y 
A. Yes, sir.· · ·1' \ . 
: Q. What are his duties~ 
A. To look after the cemetery,-sell lots, have graves dug, 
keep up the cemetery. 
Q. Does the City sell lots to private individuals~ 
A.. Yes, sir. 
· Q. At a price fixed by the City!· · · 
: A. Yes, sir. -, J 
Q. Does 1\fr. Barker have charge of the laborers 
page 48 } tl1at are employed on that property Y 
A. He has entire charge. 
CROSS EXAMINATION. 
By "Nir. Aikei1: 
· Q. Is he a competent ma.n 7 
A. I consider him so. 
Q. Is the cemetery operated by the· City for profit t 
'. 
Mr. fiarvey: !·object. It makes no difference, as far as the 
City-
The Court: You opened the question yourself, J ndge Har-
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vey, by asking Mr. Townes if the City sold lots. Go ahe.ad 
'vith your question. 
Q. Is the cemetery operated by the City for profit, or to 
furnish a place to bury the dead~ 
A .. It has been .recognized by the council as a necessity. It 
has never been operated at a profit. 
RE-DIRECT EXAMINATION. 
By Mr. Harvey: 
Q. This cemetery is not fully developed? 
A. No, sir. 
Q. You have not sold a good many of the lots have you Y 
A. We have sold a good many. Yes, sir. 
Q. But only a. small proportion f 
A. Only a small proportion. 
Q. The profits, if any, would come out of the profits of the 
sale of the lots? . 
A. If there 'vas a profit, it would. 
page 49 ~ Q. Do you sell lots to anybody who desires to 
purchase lots f 
A. Yes, sir. 
Q. Purchasers are not exclud·ed to the City~ 
A. Yes, sir. 
RE-CROSS EXA1\1INATION. 
Bv 1'\fr. Aiken: 
·Q. You sell lots to people of the County-Pittsylvania 
County- do you not? 
A. Yes, sir. 
• • • :If: 
DR. L. E. FULLER, 
called as a 'vitness on behalf of the plaintiff, and being duly 
sworn, testified as follows: 
DIRECT E·XAl\iiNATION. 
By Mr. Harvey: 
Q. You have been sworn? 
A. Yes, sir. 
, Q. What is your business 1 
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.A. Physician. 
Q. Where do you reside? 
.A. Out just beyond the Hughes School. 
Q. How far do you reside from the Highland Park Ceme-
tery? 
Q. Do you recall being called to Highland Park Cemetery 
when the Howard child was killed ~ 
.A. Yes, sir. 
Q. What situation did you find when you a.rrived 
page f50 ~ there, doctor? · · 
.A. \Veil, I found the mother and father of the 
child-
Q. Did you see the child Y 
A. No, the child had been taken to Mr. Townes'. 
Q. They had carried the child to the undertaker's when 
you got there,-you didn't see the child Y 
A. I sa'v the child the next day. 
Q. Oh. I was under the impression that you saw the child 
that day. The next day, 'vhen you saw him, did you examine 
his wounds? 
A. I didn't examine them closely. I merely looked at him in 
the casket. 
Q. From the character of the wounds, as you saw them, 
could you tell if they were sufficient to produce death 7 
!fr. Aiken: I object-
The Court : The death of the child seems absolutely proven. 
I see no reason for going into that further. 
MRS. H. F. HOWARD, 
ealled as a witness on behalf of the plaintiff, and being duly 
sworn, testified as follows: 
DIRECT E·XAMINATION. 
By Mr. Harris: 
· Q. What is your name please, Mrs. Howard~ 
A. You mean my maiden name Y 
Q. Yes. 
A. Ollie May. 
Q. Do you have any other children, Mrs. How-
page 51, r ard, besides the child who was killed y 
A. No, sir. He wa.s our only child. 
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.. 
Q. Where were you on the day .he 'Y"as. killed. . . 
A. I was at home. 0. 0 • 
Q. How far.is _your .. house in which you actually live·from 
the place where .he was killed? . . . 
A. About 100 yards. 
Q. Is. there anything between you and it to keep you from 
having a clear viewY . . . . . . . . . . . . , 
A. No, sir. 
Q. When was the last time you saw your son. before he was 
killed Y. 
. A ... Well, he got up from the dim1er. table, and went out. I 
finished the dishes. His daddy had gone out to work. After 
I finished the dishes, I started to .the chicken house. . I saw a 
· truck standing there:, and I..saw the. child standing in front 
of the new building with .his back to the house. ~{r .. Barker 
'vas.standing with his face to~~a.rd my house, just a.t the back 
of the truck. The child was standing .outside. . I. turned my 
back and walked about twenty feet. I heard· a c~ash, b-q.t I 
didn't look b.ack, because there were trucks out· there ever.y 
day. I didn't think what it might be. I was getting the eggs, 
and when I had been in 'there just- a .. little: while, I heard the 
kitchen door slam, and I knew it was someone looking for. 
me. He said where was Raymond, and I said, 
paga. 52 ~ ''He was standing there just a minute ago''.· He 
said, "Well, it has fell, and we a.re afraid he is 
killed''. . J • • • ' • ; • 
Q. What was the place: :in which he w.a.s found called~ 
A. You mean this building in which -the child was· found 7 
Q:~· I mean the a.ctual place·. 
A.: Well, one place was where we· kept the hose. Down ou. 
the ground floor, on one side, they kept the shovels and picks 
and .things to dig the~ graves with and ori the opposite sid~ 
was. a big box, about as big square as. that (indicating) where 
we kept our feed and the City's feed, and where we went every 
day. · 
Q. Whose CO'V was it that was kept in this buildingY 
A.- Our co,v. When they built the· ne'v building, the City 
provided a place for the cow. I said something about the 
barn-I was afraid it ·would turn cold-a.nd· he. said-Mr. 
Barker said-there would be a. place for the cow, and when 
they got the box done, they put our feed and the City's feed 
in it._· · : . . . ·. . ·. · i ; 
· · · Q. Did- you" milk ·the oow, or your bus band? 
A. I milked every night, and the c.hild alw~ys went with 
me. 
City of Danville v. H. F. Howard, A.dm 'r. 45 
Q. You had to go after the feed. Did the child go with yon? 
A. Yes, sir. When he was there. · He wasn't there in the 
morning but he was there in the evenings. 
Q. Did your husband pay any rent for a place to keep his 
cow, or was it part of his compensation 1 
A. We bought the cow when we moved there, and 
page 53 } she just stayed on. 
Q. The City furnish~d you with a dwelling 
house~ 
A. Yes. They expected us to be there all the time. Sun-
day, or any other day, we 'vere there. 
CROSS EXAMINATION. 
By 11:r. Aiken: 
Q. Who made these arrangements, you or your husband 1 
A. He did. 
Q. You know nothing about what arrangements 'vere made 
except wha.t somebody has told you Y 
A. I didn't hear them. 
The Court: Is tl1ere any enclosure about this house? 
~1he vVi tness : No, sir. He never told me. 
The Court: Is there any enclosure about this house' 
The Witness: No. 
The Court: How do you get from your house to the shed t"-1. 
The Witness: There is a public driveway. We have a little 
path that's just a little nearer. 
JOH.J.~ SLAUGHTER, 
called as a witness on behalf of the plaintiff, and being duly 
sworn testified as follows: 
DIRECT EXAMINATION. 
By Mr. Harvey: 
Q. Your name is John Slaughter~ 
A. Yes, sir. 
Q. Where do you live? 
page 54 ~ A. I live over here at Lima.. 
· Q. 1\fr. Slaughter, how far is your home from 
tl1e. Highland Park Cemetery? 
A. Something near a mile, right around a mile. 
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Q. Did you go over there the day the child was killed Y 
A. No, sir. I didn't go over there until the next morning 
after the child was killed in the evening. 
Q. When you went there the next morning, did you examine 
the timbers tha.t supported the loft floor which fell? 
A. Yes, sir, I looked a.t them. They had moved them from 
under the shed. . 
· Q. Look at those timbe~s and say if they are the timbers 
that you saw tha.t morning. 
A. Well, they are very much like them, judge. I couldn't 
say that they are the ones. 
Q. Ha;ve you any doubt~ 
A. No, sir. I haven't any doubt. 
Q. What size 'vere these joists? 
A. They are 2lf2" x 3%". 
Q. How long were they Y 
A. 10 feet and 10'' across that shed was what I ·measured it. 
Q. What kind of timber were those sleepers or joists made 
of-white oak, red oak or what? 
A. I couldn't say. Some of them may be white oak. Some 
of them look like red oak. 
Q. Did you examine any of the timbers which 
page 55 ~ were partly cut out~ 
A! I certainly did. Some of them 'vere cut out 
with an a.xe to make a notch as big as they wanted, and some 
were sawed. 
Q. Ho'v far were they sawed? 
A. Well, some of them were sawed more tha.n others,-
some one inch, some an inch-an-a-half. I noticed one that 
didn't seem to have more than in inch left in it. 
Q. What 'vas the condition of the timbers,__.:sound a.nd all 
right~ 
·A. Why, judge, they may have been sound, but they had 
aged until there wasn't any strength in them. 
T~e Court: Is that a pretty fair illustration of what you 
saw there? 
The Witness: Yes, sir, a pretty fair average of them. 
Q. Have you had any experience as a. carpenter or builder Y 
A. Yes, sir, I have done a good deal of carpenter work. 
Q. State to the jury whe~her or not the joists placed across 
beneath that loft,-whether the timbers were of such charac-
ter as to make it safe! 
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Mr . .Aiken: I object. 
The Court: I permit him to give his opinion if he is quali-
fied to do so. Timber that might be perfectly safe for floor-
ing, might not be safe belo,v. 
Q. Did you see the floor that was placed on these joists Y 
A. 1res, sir. · 
Q. What kind of timber was tha.t? 
page 56 ~ A. It was oak timber. I couldn't say what kind, 
but it was oak. 
Q. Was it thick or thin~ What was the size of it? 
A. Thick stuff. I measured one piece that was 3" thick. 
It was about 18 feet long. 
Q. Was that very heavy stuffY 
A. Yes, sir. I picked up two pieces of it, the ends of them. 
It seemed to be pretty heavy stuff to me. 
Q. Please state to the jury, Mr. Slaughter, whether or 
not, in your opinion, with the c.haraeter of the sleepers that 
·were supporting the floor, and the character of the floor on 
it)-whether or not it would be safe to put an additional 
'veight of four to five thousand pounds on the floor? 
A. No, sir, I think not. I think 'vhen they got the floor on 
it, it was pretty well burdened 'vithout anything else. 
Q. 1rou think it was well loaded with the weight of that 
floor, without anything else? 
A. I think if they had piled all tha.t floor in the middle of 
the floor, it would have broke without any trouble. 
CROSS EXAMINATION. 
By Mr. Aiken: 
·Q. Do you think that floor would stand putting a ton of 
"reight on it, after the floor was~ on? 
A. No, sir. 
Q. It would break? 
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Q. Do you think it would carry 1,300 lbs. ~ 
A. Yes, sir-I couldn't ~say~; 
Q. You think it 'vould carry 1,300 lbs., but it would break 
with 3.000 lbs.? 
A. It would depend. 
Q. It wouldn't carry 4,000 lbs.? 
A. I don't kno,v. I conldn 't tell. 
Q. It wouldn't carry 5,000 lbs., would itT 
A. I don't know. 
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Q. You just said tha.t it w'ouldn't carry a ton. If it . 
wouldn't carry a ton, it certainly wouldn't carry 5,000 pounds, 
would itY 
A. I wouldn't like to say. 
Q. Do you think it would be safe to earry 5,000 pounds Y 
A. I couldn't hardly think that, judge. 
RE-DIRECT EXAMINATION. 
By Mr. Harvey: 
Q. Do you think it would be safe to put anything on there, 
after the weight of that floor~ 
A. No, sir. I don't think so. 
RE-CROSS EXA1\IINATION. 
:By Mr. Aiken: 
Q. You don't think, so-after it is broken downY 
A. No, sir. 
Q. You had the benefit of hindsight, rather than 
page 58 ~ foresight, didn't you Y 
A. Well-
JIM TAYLOR (Colored), 
called a.s a witness in behalf of the plaintiff, being duly 
sworn, testified as follows: 
DIRECT E-XAMINATION. 
By Mr. Harvey: 
Q. Your name is ,Tim Taylor? 
A. Yes, sir. 
Q. Have you been sworn Y 
A. Yes, sir, I think so. 
Q. Where do you 'vork? 
A. Smith Seed & Feed Store. 
Q. What do you do 
A. Drive. 
Q. Were you driving the truc.k for them on the 28th of De-
cember, the day on which the Howard child was killed~ 
A. Yes, sir. 
Q. "\V ere you over there that day, Jim Y 
A. Yes, sir. 
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Q. What did you go over there for 7 
A. I carried some fertilizer. 
Q. How did you carry it,-on a truck, or on a wagon 7 
A. Truck. 
Q. Were you there when the floor collapsed and fell? 
A. Ye5, sir. 
Q. State where you were when the floor fell,-
page 59 ~ on the truck, or on the ground 7 
A. I was on my truck. 
Q. Had you finished putting up all the fertilizer that was 
going to be put in that space? 
A. Yes, sir. 
Q. What were you going to do with the rest? 
A. I had one bag I 'vas going to put in the next place, and 
four other sacks. 
Q. Had the truck moved when the floor fell? 
A. No, sir. 
Q. Had you been told· to moveY 
A. Yes, sir. 
Q. Who told you to move t 
A. :h.fr. Barker .told me to move on down to the next door. 
Q. "\Vhere was 1\ir. Barker? 
A. 1\fr. Barker 'vas standing in the door, next door. _ 
Q. Standing in tl1e door, next door,-you mean the next 
door of the same building¥ 
A. Yes. sir. 
Q. Was that on the same side as the space beneath the loft? 
A. Yes, sir. 
Q. Did you see anything of the child Raymond? 
A. No, sir, I didn't see him. 
Q. Had you seen him! 
A. Yes, sir, I had sen him, but I didn't see him 
page 60} at the time. 
him! 
Q. Where was the ~llild the last time you SE_t~ 
A. Sitting on the truck fender. 
Q. How long was that before the crash came? 
A. I don't know exa.ctly,-about five or ten minutes. 
Q. You say you didn't see the child when the crash came~ 
A. No, sir. I didn't see him then. 
Q. You didn't kno'v where the child was? 
A. No, sir. 
Q. The last time you sa.'v the c.hild, he was sitting on the 
fender of the truck? 
A. Yes, sir. 
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Q. That was out in front of this building! 
A. Yes, sir. 
CROSS EXAMINATION. 
By Mr. Aiken: 
Q. Just before the boy sat down on the fender of your 
truck, did you hear his father tell him to get out f 
A. I don't kno'v 'vhether he told him to go home. He 
told him not to be around under there. 
Q. Did he come on out f 
A. Yes, sir. . 
Q. He came on out and sat down on your fender? 
A. Yes, sir. 
page 61 ~ ROY DIXON, 
called as a witness in behalf of the plaintiff, being 
duly sworn, testified as follows: 
DIRECT EXAMINATION. 
B;y Mr. Harvey: 
Q. Mr. Dixon, where do you live~ 
A. I live at 136 Baugh Street. 
Q. What is your business? 
A. I am a carpenter. 
Q. Ho"r long have you been a carpenter Y 
A. Nineteen years. 
Q. Mr. Dixon, did you go out to the cemetery on the day tile 
Howard child was killed? 
A. I went there early the next morning. 
Q. You were not there the same day f 
A. No, sir-early the next morning. 
Q. Did you examine the timbers out of which the loft floor 
was constructed ~ 
A. Yes, sir. 
Q. Examine those timbers (indicating timbers on floor) 
and state whether or not they are the same timbers. 
A. Yes, sir. They are the same timbers. 
Q. What kind of timbers are they? 
.... A.... Red oak. Brash red oak. It's old. 
Q. What do you mean by ''brash''? 
A. Easily broken. 
The Court: You use that in the same sense as brittle¥ 
The Witness: Yes, sir. 
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page 62 ~ Q. Mr. Dixon, state whether .or not timbers of 
that kind, used for the support of the floor, without 
any props under them, the joists being from 10 to 11 feet 
long, would carry any heavy weight! 
Mr. Aiken: I object to that-
The Court : I think he can answer the question, certainly 
within certain limits. - · 
A. No, sir, I don't think it would carry any 'veight to 
amount to anything. 
Q. Did you see the floor f 
A. Yes, sir. 
Q. What kind of timbers was it made of~ 
A. Different widths. 
Q. What thiclmess? 
A. They run around 2%" to 3". 
Q. Were the timbers heavy? 
A. Yes, sir, they were heavy-oak. 
Q. State 'vhether or not, in your opinion, it was unsafe, 
"rith the weight of that floor on those joists, to place an ad-
ditional load of four to five thousand pounds on itY 
A. I think the timber alone was a load. 
CROSS EXAMINATION. 
Rv ~fr. Aiken: 
· Q. Ho·w high was the floor off the ground? 
A. I ima~·ine about R feet. I never measured it. 
Q. It isn't necessary to use the very strongest 
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A. It isn't any diffeernt. It takes just as much, 
11 o matter what height it is off the ground. 
Q. But if you put unbreakable stuff on that floor, there is 
no very serious consequence if it does fall, is there~ · 
A. It all depends if there is anybody there .to be hurt. 
Q. But not contemplating anybody being under there f 
A. Not if anybody 'vasn 't underneath,-of course if you 
didn't want to build it there to stay there. 
Q. You don't have to build a building of that kind as sub-
stantially as you 'voulcl a city skyscraper, do you Y 
A. No, sir. 
Q. You don't have to build it as you would a residence, do 
you? 
A.. No. sir. W11en T build a house I use 2" x 8" "s or 2" x 
1 0" 's, and I scatter it. 
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Q. You· are a professional carpenter? 
A. Yes, sir. I have done right much building. 
Q. You don't mean to tell us that a shed to put fertilizer 
in should be built as substantially as a residence, do you Y 
A. It really ought to be stronger. Furniture is not. as 
heavy as fertilizer. · 
Q. It ought to be built out of steel and concrete, I suppose~ 
A. You ought to use timbers heavy enough to carry the 
weight. 
Plaintiff Rests. 
}Jage 64 ~ W. 0. BARI{ER, 
called as a witness on behalf of the defendant, be~ 
duly sworn, testified as follows: 
DIR~CT EXAMINATION. 
By }.fr. Aiken: 
Q. Mr. Barker, will you tell us 'vha.t your position with 
the City of Danville is Y · 
A. Superintendent of Cemeteries, or Sexton of Cemeteries. 
Q. Do you have charge of the Highlalld Burial Park at New 
J)esignY · 
A. Yes, sir. 
Q. How long have you been out there¥ 
A. I have been there ever since it was opened. I was at 
Leemont, and when that was bought, I went on out there. 
Q. How long has Mr. Howard been working for the City¥ 
A. I think it was two years the 15th day of ·May. 
Q. How long has be been living in the dwelling house which 
is east of the cemetery? 
A. Close to two years. 
Q. Who made arrangements with him about the occupancy 
of the dwelling house~ 
A. I did. 
Q. What arrangements were made¥ 
A. Well, he was to work for so much ·an hour, with the 
privelege of a garden. · · 
Q. With the privelege of a garden? 
.li. Yes, sir. truck garden. 
Q. And to have a dwelling house in which to 
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A. Yes, sir. 
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Q. Did you ever lease him or rent him any space at this 
shed where the boy was killed, for any purpose 7 · 
A. No, sir. · 
Q. Did you ever give him permission to keep any cow feed 
or any oth~r artic!es of his under the shed where the fertilizer 
was placed? 
A. No, sir. 
Q. If ow l9ng did you kno'v his little boy·? 
A. From the time they moved there,-something like 18 
months .. 
Q. "\Vas the boy a bright child or not? 
A. Yes, sir, I considered him a bright boy. 
Q. Above -or below the a.verage 
A. Certainly average, and possibly above the average. 
Q. Did you see the boy going around, from time to time, 
with his father, while his father was at workY 
A. Yes, sir. 
Q. Did you ever object to his going around with his father? 
A. Usually w·hen he wa.s out with his father, when I came 
to where he was, he would usually leave. 
Q. Do you kno'v 'vhy he would leave f 
A. I don't know 'vhy. 
Q. Did you have any reason to believe that his leaving was 
because he thought you mig·ht not want him there? 
l\[r. Harvey: I object. 
~ehe Court: You might ask him if he had ob-
page 66 r jected to the boy's presence. 
Q. Did you have any reasons to observe, from the boy's 
· conduct, 'vhether or not the boy realized that his presence 
might be objected to? 
Q. Mr. Harris: I object. 
The Court: I don't see why you can't ask him if he had 
ever objected to the boy's presence. I don't see how you ex-
pect to gain anything that way-unless you are trying to get 
at the hoy's psychological processes . 
. Mr. Aiken: I want to show the understanding and intelli· 
gencc of this little boy-
~ The Oourt: I don't see how you could get it that way. 
J\fr. Aiken: All right. I withdraw the question. 
_ Q. Coming no'v to the shed where they loaded the fertiJ. 
izer, were you there Y 
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A. I got there just a few minutes before it fell. They had 
u11loaded all but about three bags,-it w~ sheep manure. I 
think they unloaded three bags after I got there. 
Q. Who was doing the unloading? 
· A. The Truck driver 'vas handing it to Hagood, and Ha-
good to Howard. 
Q. Wbere were Hagood and Howard f 
A. In the loft. 
Q. Did Mr. Howard say anything to you about whether 
or not it was safe to put the fertilizer in there? 
A. Not a.t tha.t time. One time about ten days 
page 67 ~ ago, we ''"ere in the flower pit, and he said it was 
sufficient to c.a.rry any load that was put on it. 
Q. Did you see anything of the little boy 
A. He was standing at the front wheel of the truck. Before 
. I got out of the car. I sa'v him lea.ve and start toward the 
lwuse. I never saw him any more. I don't think it was more 
than five minutes before the floor fell in. 
Q. How long had the shed been built, Mr. Barker? 
A. I couldn't give the exact date, but it was some time last 
October or November · 
Q. For what purpose 'va.s it built~ 
..t.\. It was built for regular storage. and anything ~ve had 
there at the cemetery,-anything we 'vanted to store away to 
keep out the weather. 
Q. It ·was built on City property for the use of the Ceme-
tery? 
A. Yes, sir. 
Q. Tell us something about the nature of the construc.t.ion,-
how substantial. it was . 
.A. I tell you I thought it was the best shed I had ever seen 
built. I was proud of it. I sho,ved it to several people. 
Q. Who did you show it to? 
A. l\{r. Cole. for one. 
Q. vVho is ~Ir. Colet 
A. A farmer. 
Q. Who else? 
page 68 ~ A. I can't recall anyone else, but Mr. Ho,varcl 
and Mr. Hagood and I had worked on it and we 
thought it "ras mighty nice, and I had told several of the City 
people 'vhat a :fine shed we had out there. 
Q. Where did you get the material from 'vhich it was made? 
A. It was built out of an old barn down there, everything 
about it,-horse stalls and alL-the roof and everything. It 
'vas built out of an old barn. There wasn't a single bit of new 
timber or anything about it except the nails. 
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Q. How long had you been out there when the floor col-
lapsed? 
A. It couldn't have been more than seven or eight minutes. 
Q. Did you see the little boy up under the shed at any time 
while you were there 7 
A. No, sir. 
CROSS EXAMINATION. 
Bv Mr. Harris: 
.. Q. You superintended the building of. this shed? 
A. Yes, sir. 
Q. You knew exactly what was in it 7 
A. Yes, sir. 
Q. You kue'v they were going to put fertilizer in it 7 
A. Yes, sir. 
Q. And you directed them where to put it? 
A. I directed them to put it up in this loft. 
Q. These men were carrying out your directions when they 
put it up there 
A. Yes, sir. 
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A. Yes, sir. 
Q. There is a stall provided in this place for the cow? 
A. It iR not under the same roof. It is built as a lean-in 
to the horse stall. 
Q. The City keeps its horse in there? 
A. Yes, sir. 
\\t The City keeps hor.se feed in there? 
A. Yes, sir, in the open space. 
The Court: I don't understand the nature of· this open 
part that you speak of. Can't you just tell me whether it 
was an opening like a hall way, whether the whole end was 
open,-or how it a.s Y 
The Witness: This shed roof is something like 22 feet long, 
and the first 11 feet is open space. 
The Court : Open on all sides ~ 
- The 'Vitness: It was closed from the roof to the other side. 
The Court : I am talking about the space where you put the 
fertilizer. 
The Witness: That was closed on three sides, open on one 
side. 
~Juror: You didn't object to his keeping the feed under 
there~-you knew they kept cow feed under there, and you 
hadn't ever objected? 
56 Supreme Court of Appeals of Virginia. 
The Witness: No, I never had objected. I never had given 
permission, but I never had objected. 
page 70 }-. J. A. COLE, . 
c.alled as a 'vitness in behalf of the defendant, be-
ing duly sworn, testified as follows: 
DIRECT EXAMINATION. 
By Mr. Aiken : 
Q. · Mr. Cole, what business are you in Y 
A. I am a farmer. 
Q. Where do you live Y 
A. Out on the Chatham road. 
Q. How far from Highland Burial Park 1 
A. Little less than a half a mile, about a. half a mile. 
Q. Do you know Mr. Barker here? 
A." Yes, sir. 
Q. Did you have occasion to look at the shed where the lit-
tle boy met his accidental death, before it collapsed~ 
A. Yes, sir. 
Q. Ho'v did you happen to go there 1 
A. I was up there one day. I went up. there about some..: 
thing, I don't know what, and· he said come on a.nd look at his 
new shed, and we walked -down there and looked at it. 
Q. How did the shed impress you? 
A. A good shed,-ordinary farm shed, like we have through 
the country. 
, Q. Better or worse than the average 
A. Why it was better than a heap of them,-a good stout 
shed. 
Q. Have you had much experience with sheds of that kind f 
A. I have some down on my place. 
Q. How did it compare with yours? 
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barns. 
Q. Was this shed apparently as substantially built as yours, 
or not? 
A. Yes. 
Q. Did this shed appear to you to be of such character and 
strength that it would carry an ordinary load, or not? 
. A. Well, so fa~r a.s the roof and the outside of that that 
broke looked all right. I just merely went in and looked at 
it. Those joists looked all right. Nobody was supposed to 
put any great load of stuff in the loft of a little old shed like 
that. 
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Q. When was was it that you saw the shed 7 
A. I don't remember. Just a few days after it was finished. 
Q. In the fall 7 
A. Yes, sir. 
CROSS EXAMINATION. 
By Mr. Harris: . 
Q. Did you ever build a shed like this and put 5,000 pounds 
of fertilizer on it f 
A. No, sir. 
Q . .Do you think it would be safef 
A. No. 
• • • • 
, 
page 72 } C. L . .SCOTT, 
called as a witness in behalf of the defendant, be-
ing duly sworn, testified as follows : · 
DIRECT EXAMINATION. 
By Mr. Aiken: 
Q. Mr. Scott, are you the City Engineer and Director of the 
Public Works! 
A. I am. 
Q. How long l1ave you held that position? 
A. Four years. 
Q. Is the· cemetery under your supervision aJld c.ontrol7 
A. It is. 
Q. Could you tell us whether or not you have· ever given 
1\Ir. Barker authority to grant permission to Mr. Howard to 
},eep cow feed or a cow in t.he shed where t.he fertilizer was 
kept? 
A. I have not. 
Q. Did you know that the mow feed was kept in this shed? 
A. I did not. · 
Q. Did you give Mr. Bar*er. autl~ority, as fa.r a.s the 
d'velling house was concerned? 
A. I ~d. . 
CROSS EXAA{INATION. 
By :Nir. Harris: 
Q. Did you tell Mr. Bar1ter to put the fe.rtilizer up there? 
A. No, sir, I did not. 
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Q. Did you know whether Mr. Howard had a cow or notf 
A. I had seen a. cow there. 
Q. You didn't kno"r where it was kept Y 
page 73 r A.. I knew the cow was k~pt in a stall there. 
Q. That \vas the City's property too? 
A. That \vas the City's property too. 
Q. As a matter of fac.t, while yflu are the City Engineer, 
your control of the Cemetery is general only,-you leave that 
to the Superintendent, don't you 
A. I leave the details to the Superintendent. 
• • • • 
C. B. STRANGE, 
called as a witness in behalf of the defendant, being duly 
s'vorn, testified as follows: 
DIRECT EXAMINATION. 
By I\{r. Aiken: 
~Ir. Aiken: I \Vant to introduce Section 617 of the City Or-
dinances into the evidence. 
Mr. Harris: We object to that as immaterial. I don't see 
tp.at it has any bearing on this case. 
Mr. Aiken: Well, we think it has. 
I\1r. Harris: Well, we 'vill let the J.udge decide between you 
and myself. 
The Court: I don't see 'vha.t bearing· this section has on the 
case. 
J\1r. Aiken: We want to introduce it to show that there was 
never any authority from the defendant to grant permission 
to use this shed. 
The Court : We agree to that. 
page 74 r Q. Please read Section 617 of the City Ordi-
nances. 
A. Do you want the entire sec.tion? 
Q. Yes. 
Witness reads : 
''Rection 617. The City Engineer ·and Director of Public 
Works under the supervision of the Committee on Public 
'"~ orks, shall have the conti.·ol and management of all the 
cemeteries of the City. So far as the same is not 
already done or the ground- is not already appropriated, the 
Committee on Public Works shall have the ~.uthority to lay 
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off the grounds into sections, half-sections and quarter-sec-
tions and to fix the price of each section, half or quarter-sec-
tion and to divide the ground so as to appropriate a part for 
the burial colored persons.'' 
Mr. Aiken: For the sake of the record, I shrould like to 
show that he is City Auditor. 
The Court: All right. Put it in that he is City Auditor. 
Q. Are you Clerk of the Public Works Committee? 
A. Yes, sir. 
Q. Has the Public Works Committee ever authorized any-
one to grant permission to Mr. H. F. Howard to keep cow feed 
in the shed at Highland Burial Park~ 
A. No, sir. 
CROSS EXAMINATION. 
Bv Mr. Harris: 
. ·Q. Has the Public 1Vorks Committee ever given anyone any 
authority as far as the dwelling house on the cemetery prop-
erty was concerned ~ 
A. Well, they placed a dwelling house there for 
page 75 ~ the man who is going to live there, but no direct 
authority was ever granted. 
Q. Has the Public Works Cominittee ever given anyone the 
authority to keep a cow there 1 
A. No, sir, not that I }{now of. 
Q. Has the Public \V orks Committee ever given anyone per-
mission to have a garden? 
.A. Not in a public meeting. 
Q. So far as the Public Works Committee is concerned, they 
have never taken any action as to 'vho occupied the house, 
have they? 
A. Not so far as I know. 
Q. They left that to Mr. Barker, didn't they? 
A. J\IIr. Scott was responsible. 
Q. I understand. The Public Works Committee looks to 
~Ir. Scott, and Mr. Scott looks to ~ir. Barker, is that righti 
A. Yes, sir. 
HOW1\.RD HYLTON, 
called as a witness in behalf of the defendant, being duly 
sworn, testified as follows: 
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DIRECT EXAMINATION. 
By Mr. Aiken: 
Q. Mr. Hylton, what is your position~ 
A. I am employed by the City Enginee-ring Department. 
· Q. Have you had any occasion to make any 
page 76 ~ drawing or sketch of the shed on the' cemetery 
property \Vhere Raymond Howard was killed Y 
A. Yes, sir. . 
Q. Have you got it with you Y 
A. Yes, sir. 
Q. I want to introduce these drawings into the evidence. 
1Ir. Hylton, take that and explain to the Jury what that sketch 
is. 
Mr. Harris: Plea.se put an arrow on it to mark North and 
South, so we will know w·hich side we are talking about. 
A. This is the plan or sketch, showing the la.y-out of this 
shed and the flo\ver house. Here is the shed, and the cow shed, 
with reference to the cemetery road and the Chatham road. 
You can see this section shows the flower house, which was 
next to the tool shed. This is the shed where the floor col-
lapsed in. This shed was built on to the flower house. Here 
is the tool shed. Behiud this storage wa.s a small shed,. where 
the cemetery horse was kept, and behind this was the shed 
where I think Mr. Howard's cow was kept. This was a sec-
tion of this shed, looking right in as you walk in it, with ref-
erence to the flower house. This line is the ground line, which 
was earth, and had no floor. It was supported vertically 
by some studs, 2" x 4"'s. The floor which collapsed was made 
up of joists running up this way, and \Vas five feet from the 
ground. This pla.n is the floor plan and gives the 
page 77} dimensions of the floor josits with reference to the 
road and to the flower house, and the flooring on 
the plans that were layed across this way. And this point 
indicates the point where the boy \Vas killed or found. 
CROSS EXA~IINATION. 
By Mr. Harvey: 
Q. When was this map made T 
A. This wa.s laid out here on this piece of cloth on May 23. 
My notes were taken on December 28, a few hours after the 
accident. 
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Q~ You _say Y,OUf no_tes were taken on the same day that th~ 
accident happened? 
A. Yes,_sir. 
Q. And you were there, before nig·ht, preparing your de-
fense? · 
A. Well, I don't know a bout that. 
Q. Tell the jury what you were doing out there if you 
'veren't preparing· y9ur defense? · ·· · · 
.. A. After the accident happened, Mr. B~rker, the Superin-
tendent of the Cemetery, came to the City Engineer's Office to . 
make a report, or break the J!~Ws to Mr. Scott, and Mr. Scott 
was not· in,-not in town-so }.fir. Barker gave me the infor-
mation and asked me to go with him to the cemetery to look 
at the situation, aJJ.d give him some advice what to do about it, 
and we went out 'th~re. · · · 
page 78 } RE-DIRECT EXAMINATION. 
By Mr. Aiken: 
Q. You went out there the same afternoon that the accident 
happened Y · · 
A. ~'he same afternoon. ~ 
Q. Did you meet any of Mr. Howard's carpenter friends 7 
A. I didn't see them '1 · 
Q. Did you see :Nlr. Sla~ghter? 
A. I don't know him. 
HE-CROSS EXAMINATION. 
By 1\ir. Harvey: , 
(~. r mlderstood you to tell the jury that this floor was only 
five feet from the gTound f · · 
A. As near as could be correct. 
Q. Didn't people 'valk around under t~~ere ? 
A. I don't know. 
Q. An eight-year old boy could very 'vell w~lk under there, 
couldn't heY 
A. Yes, sh·. 
'Teste: Aug. 7th, 1929. 
IIENR.Y C. LEIGH, Judge. 
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page 79 ~ "CERTIFICATE OF EXCEPTION NO. 13." 
After the jury had rendered their verdict in this case, the 
defendant moved the Court to set aside the verdict rendered 
in this cause against it and grant it a new trial, on the ground 
that the same was contrary to the la.w and the evidence, and 
without evidence to support it, and upon the ground that the 
jury "ra.s misinstl,lcted. It further moved the Court to render 
final judgment for the defendant, and further moved the 
Court to set aside the verdict on the ground that the same is 
exeessive, whi-ch motion of the defendant the Court overruled, 
and refused to set aside the verdict and grant a new trial, and 
refused to set a.side the verdict and enter final judgment for 
the· defendant, but entered up judgment for the plaintiff on the 
said verdiet against the said defendant, to which action of 
the .Court in entering up judgment against the defendant, the 
defendant excepted. 
Teste: Aug. 7th, 1 929. 
HENRY C. LEIGH, Judge. 
page 80 + State of ·virginia, 
City of Danville, To-wit: 
I, Otis Bradley, Clerk of the Corporation Court of Dan-
~lle, Virginia, do hereby certify that the foregoing is a true 
franscript of so much of the record and judicial proceedings 
of said Court as I have been directed to copy in a certain No-
tice of motion to recover judgment, lately pending in said 
Court between Raymond Howard's, Administrator, plaintiff, 
and the City of Danville, defndant. 
And I further eertify that the defendant l1as filed 'vith me 
a "rritten notice to the plaintiff of its intention to apply for a 
transcript of said record 'vhieh notice has been accepted by 
Harris, Harvey & Brown, Attorneys for said plaiqtiff. 
Given under my hand this the 20th day of August, 1929. 
OTIS BRADLEY, Clerk. 
Clerk's Fee for Copy of Record $35.50. 
A Copy-Teste: 
H. STEW ART JONES, C. C. 
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